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ABSTRACT

Research on local elections The Democratic Government System in the Perspective of the Unitary
Republic of Indonesia and Pancasila Democracy is based on normative legal research methods. Based on in-
depth analysis and assessment, it was found that inperspectives system within Indonesia as a unitary state in
which there is only one government that central government has the power as well as the highest authority in the
field of state government and given that the regional administration is simply an extension of the central
government, the Central Government in this regard the President has the power to determine the system the local
elections with the electoral system either directly or by indirect elections. However, when associated with a
presidential system of government adopted, then the appropriate electoral system is a direct election by the
election system this rakyat.dalam Which is in accordance to the law of Sila All four Pancasila. Therefore,
Election should be implemented in accordance with the law of the democratic ideals of Pancasila the election
system should be implemented with the consensus system in the legislature. To avoid a debate that is ongoing is
not finished-finished matter of choice electoral system directly or indirectly in the elections, needs to be done
again amendment to the provisions of Article 18 Paragraph (4) Constitution NRI 1945, which immediately gives
firmness electoral system used in accordance with the spirit the fourth principle of Pancasila listed in the
preamble of the Constitution 1945. for that, it needs a comprehensive assessment of patterns of implementation
of direct elections or through Parliament.
Keywords: local elections. Unitary Republic of Indonesia, Pancasila Democracy
DOI: 10.7176/JLPG/90-14
Publication date:October 3152019

A. Background

The reform era,’® that occurred in Indonesia since 1998 in the field of state administration has been
marked by a series of amendments to the 1945 Constitution from 1999 until 2002. The four-time series of
amendments to the 1945 Constitution has changed the constitutional system of the Republic of Indonesia with a
very fundamental change.® In fact, because so many and fundamental changes were made, according to Isnaeni
Mochamad Ramdhan,’” which occurred not more amendments, but there has been a replacement of the
Constitution 1945. Along with that, also collapsed is also the view that was constructed by President Soeharto's
New Order era that the Act of 1945 is worth the "sacred",® and made it difficult to do any changes.

Amendments to the 1945 Constitution itself has significance for the development of democracy in
Indonesia for two things: First, a constitutional amendment is a matter that is not possible in Indonesia before the

"Doctoral students of the Post Graduate Program Jayabaya University.
2Professor, Promoter, University Lecturer Jayabaya

3Co Promoter I Jayabaya University Lecturer

4Co Promoter II University Lecturer Jayabaya

5 In Politics treasures Indonesia, the notion of the reform era refers to the period after the cessation of
Gen. (ret.) Soeharto as President of the Republic of Indonesia on May 21, 1998. See the Satya Arinanto, Human
Rights in the Political Transition in Indonesia, Center for the Study of State Constitutional Law Faculty of Law
University of Indonesia, in 2015, p. 57.

®Asshiddigie, Principles of Constitutional Law Indonesia, PT.Bhuana Popular Science, Jakarta, 2007, P.xv

"Mochamad Isnaeni ramdhan, Changes in the Technical Amendment 1945, Sinar Grafika, Jakarta, 2015, p.
10. To discreption the changes made by the Assembly from 1999 to 2003 carried out periodically to 1945
partially. That is, in the first period in 1999 to amend 15 dictum, then the second term in 2000 to amend 59
dictum, followed by a third period in 2001 to 68 dictum, as well as the fourth period in 2002 to amend 29
dictum. Thus the total that has been done is a change of one hundred and seventy-one dictum including three
chapters in the Transitional Provisions and the two articles in the Additional Rules..

8 Yusril Ihza Mahendra, Indonesia Constitutional Dynamics, Gema Insani Press, Jakarta, 1996, p. 12-13..
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reform era. Because one political stance during the New Order is to complicate the 1945 changes were
considered a sacred document and should not be inviolable. To complicate revise the 1945 Constitution has been
issued by the MPR Tap. No. IV / MPR / 1983 Referendum. Second, an amendment to the 1945 Constitution is
one of the essential requirements for the implementation of better democratization in Indonesia.!

One of the most fundamental changes were made in the 1945 changes is about the power of the People's
Consultative Assembly (MPR), which originally as the highest state institutions and holders of popular
sovereignty fully into regular higher institutions.?According to the original text of the 1945 Constitution Article 1
(2), "sovereignty is vested in the people and performed entirely by the Assembly. The formulation of this
provision was later changed to "sovereignty belongs to the people and carried out in accordance with the Basic
Law."

Indeed, many experts in constitutional law, the provisions of Article 1 (2) 1945 is seen as the source of
the supremacy of the Assembly, which puts the Assembly as the sole executor of the sovereignty of the people,
the MPR as the embodiment of the people, and the Assembly as the highest state institution. Such MPR suggests
that as if sovereignty has shifted to the Assembly, but the Assembly is merely the executor of popular sovereignty.
According to Philip M.Hadjon, the existence of such institutions in the system MPR RI state institutions is a
unique state agency. Its uniqueness is that such institutions MPR is difficult to find unequaled in any country.3
Therefore, in addition to various other drawbacks contained in the 1945 Constitution, the provisions of Article 1
(2) This is the key formula that undermines the constitutional system of the Constitution 1945. That is why, when
the Assembly to amend the 1945 Constitution as one of the reform agenda, formulation Article 1 (2) has become
one of the articles that do change.*

Other fundamental change of the provisions of the 1945 Constitution include the exclusion explicitly
about elections (hereinafter referred to as elections), whether the election to fill the membership DPR, DPD and
DPRD. Conditions mengenaai general election in 1945, primarily set out in a separate chapter, a new thing.’

One of the spirit of the reform is to democratize the process and implementation of the elections in the
past, elections were held in the New Order era (the elections of 1971, 1977, 1982, 1987, 1992, and the 1997
election), known generally just a political ritual full five-year authoritarian political engineering, which is
reflected in the legislation governing elections (electoral laws) and in the process of elections (the electoral
process). Thus the election was going on here is not in the true sense, but rather "as if the elections" the result
was predictable, that is just to keep themselves in power.®

In a democratic state of law, the election is one of the real form of democracy, although democracy is
not the same as the general election. The general election is one very important aspect of democracy which must
also be held democratically. Therefore, it is common in countries that call themselves democracies mentradisikan
election of public officials in the areas of both the legislative and executive mauapun center in the area.
Democracy and democratic elections is an absolute requirement interrelated with one another.”

Seeing some of the provisions in the 1945 amendment to the Constitution NRI as stated above stated
explicitly that the selection of members of the House of Representatives, Parliament, elected through general
elections, as well as for the election of the President and Vice President also expressly stated selection must be
made directly by the people. However, for the election of Governors, Regents and Mayors as the head of
government of the provinces, counties, and cities are not explicitly mandated to be carried out directly by the
people, but is called by another term that is elected democratically.

Understanding election conducted "democratically” as defined in Article 18 paragraph (4) of the 1945
Constitution NRI, of course, can be interpreted in various in its formulation at the time of manufacture of the
organic law, the legislation made to implement CONDITIONS provisions of the constitution.

That Law Number 22 Year 2014 regarding the Election of Governors, Regents and Mayors that regulate
the local elections indirectly through the House of Representatives has got rejection wide by the people and

"Valina Singka Subekti, Making the Transition Constitution: The struggle of Interest and Change Process
Thought in 1945, Eagle Press, Jakarta, 2008, p. xiii.

2Taufiqurrohman Syahuri, Constitutional Law, Process and Procedure Amendment of Constitution in
Indonesia 1945-2002, Ghalia Indonesia, Bogor, 2004, p.218

3 Philip M.Hadjon, Top Institute and State Agency, Development Studies, Surabaya, p. Ix.

4 Anwar, C., Theory and Constitutional Law, Equal Press, Malang, 2015, p. 168

5 Refly Harun, Disputed Election Law, Election Results Dispute Resolution Mechanism in the Constitutional Court,
the Constitutional Press, Jakarta 2019, p. 1

1

A .Mukthie Fajar, Elections, Election Result Dispute and Democracy, Equal Press, Malang, 2013, p.24.

Tidem, p. 27.
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decision making process has caused problems and crunch that forced the appropriate verdict The Constitutional
Court Number 138 / PUU-VII / 2009.

Departing from the description of the background issues raised briefly above, in this dissertation
research, the authors raised the title as follows "The local elections in the Perspective of Democratic System of
Government of the Republic of Indonesia and Pancasila Democracy."

B. Formulation of the problem

There are two (2) fundamental issues to do research in this study. Two formulation of the problem is:
1. How do the local election system in accordance with the system of government of unity and in the
context of regional autonomy?

2, How the local election system that is in accordance to the legal precepts of the four Pancasila?

C. local elections in the Perspective of Democracy and Governance System of the Republic of Indonesi
1. Historical Development and Democracy in Indonesia.

From the history and development, terecatat before foreign nations invaded the nation of Indonesia, the
Indonesian life is already known the principles of democracy even in simple forms. According to S. Toto
Pandoyo, this is evidenced by the assortment of both state institutions and the nature of society, for example in
the life of the state, namely

presence pepe rights (Sun) at the royal subjects in the political system of government in the first kings
of Java. If there is a temporary or a lot of subjects empire intends to convey the aspirations of the king or queen,
then they can do so by means of drying themselves (pepe) in the field advance performances (pendapa kingdom)
so that the king or queen pleasing ask teentang reason why they do it, and whether No that would be submitted.
The king or queen messages conveyed through royal servant. State's aspiration subjects (people) like it is in the
political system of royal government, although in this way, but contains elements of democratic, though still in a
simple form and temporal, but institutionalized.

One of the main objectives to amend the 1945 Constitution is the structuring of all state institutions in
order to create mutual monitoring mechanism or the so-called system of checks and balances between state
institutions. But what happened later during the four times the 1945 changes in the 1999-2002 period is not just
addition and subtraction between the authority of the state institutions that already exist. There will be significant
changes since then led to a state institution totally new and some state institutions were wiped from existence in
the Indonesian constitutional structure.! Hence the process of change that took place from 1999 to 2002 was
qualitatively and quantitatively really has given birth to a new constitution.?

Prevent the accumulation of power to create a better democratic life is one purpose of the constitution.
Therefore when all the factions in the MPR carries the proposed amendments to the 1945 Constitution for the
first time in 1999, the key issues being discussed factions in the MPR is a matter of domination by the executive
(the president) and the weakness of the legislature so peru ahan first focused on two issues the main, which
limits the authority of the president and strengthen the role of Parliament.’ Because after all, if too dominant
executive while the legislative power is weak, what happens is that excessive executive power (beyond habit or
condition) that works without control,* and that's what happened in the New Order.

In order to strengthen the authority of the House of Representatives, then one step MPR is melakukukan
amendment to Article 5 (1) and Article 20 of the 1945 Constitution With the amendment of Article 5, paragraph
(1) it reads: "The President is entitled megajukan draft to the Parliament", and followed amendment of Article 20
paragraph (1) it reads: "Parliament holds the power to make laws", then there has been a substantive shift of
power in the legislative power or the power of the establishment of the laws of the hands of the president to the

' As an example of the diminished authority of state institutions is the People's Consultative Assembly,

while the agency increased authority is the Board of Representatives. Regional Representative Council and the
Constitutional Court is a newly formed state agency. Sedangka erased state institution is the Supreme Advisory
Council..

2Anton Djawamaku and M. Sudibjo, "Change 1945: Problem Solution and the Constitution?" Journal of
CSIS Analysis, Year XXXI No.3., P. 291 Center for Strategic and International Studies, Jakarta, in 2002.

3Saldi Isra, op.cit. p.179

*Valina Singka Subekti, Loc. Cit.
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House hand. Thus the President is no longer in power formation of legislation,' and that means is a significant
reduction in presidential powers because it is so strategic power of the establishment of this law in the
administration of state government.

Other significant changes to the 1945 Constitution is a model change election of the president and vice
president election by representative institutions, namely by the Assembly be elected directly by the people as
provided for in Article 6A paragraph (1) NRI Constitution of 1945. This provision was consistent with the theory
in presidential system of government in which the president is not elected by the legislature. NRI Constitution of
1945 as defined in Section 7A also removed the accountability system president and / or vice president to be
dismissed in tenure. In the new provisions, the president and / or vice president shall only be removed through
impeachment mechanism (impeachment) when it has proven wrongdoing.

Then the 1945 changes also expanded the assertion system local elections or elections of governors,
regents, mayors should be done democratically as specified in Article 18 paragraph (4) Constitution NRI 1945,
that: "Governors, Regents, Mayors, respectively as head of the provincial government, District and Municipal
elected democratically. "Although the phrase" elected democratically "not assert directly to the system of direct
election by the people, but some of the law on local elections that were born then, most recently with UU.No.10
2016, has insisted the elections with a system of direct election by the people.

In conjunction with the provisions of the 1945 changes relating to democracy, and with regard to the
presidential election as head of government and the election of governors, regents and mayors as head of
government in the area (elections), seems not indicate a coherent relationship with the value of ideals of law
contained in essence staatsfundamentalnorm, namely the values of Pancasila.

3. The position of Pancasila in Indonesian Democracy

In the previous chapter has dikemukkan, that the development of democracy in various countries, seen
the influence of ideology on the lives of democracy in the political system, giving rise to various types of
democratic governance in the country. When an ideology has been used as the basis of state, or have an ideology
of state which is dominant in the political system, then at least the ideology of a state that may affect the
democratic life of the country concerned, or to the maximum can form this type (pattern) of democracy itself, or
minimally provides the properties or special characteristics to a type of democracy.

Indeed, in practice, there is a type of democracy which is basically derived from the influence of a
particular state ideology, but there is also a combination or a gain influence between ideology to one another. 2 In
connection with that, a step that needs to be done also to discover more about the position and influence of
Pancasila as an ideology and country basis as well as in functions other against a pattern or type of democracy
practiced in Indonesia, and then to do that important anyway after that with the implementation of election of
regional leaders or election.

Indonesian nation as a sovereign state formally to exist and exist just after the proclamation of
independence on 17 August 1945. However, the proclamation should be argued in such a way as peak very long
struggle which is based on the ideology of the people who dug up, grow and develop in the lives of the people of
Indonesia ,?

In a later development in the political and constitutional history of Indonesia, Pancasila is not the basis
that only static state. From the history of excavations up to the inauguration as the state Pancasila it is dynamic.
Dynamism is confirming Pancasila without anyone menyangsikanya become a way of life, the philosophy of the
nation, national ideology, national identity, the source of all sources of law and order, the destination country, the
agreement of the noble nation of Indonesia, which require performance and its safety in the community, the
nation and the state in question®,

"Wicipto Setiadi, "The Meaning of the Joint Agreement on the Establishment Act and the signing by the
President on the draft legislation has been Approved Together", Journal of Legislation Indonesia, Vol.1, No.2.,
September, p. 21 The Directorate General of Legislation Ministry of Justice and Human Rights, Jakarta, in 2004.

2S. Toto Pandoyo, op.cit. P.45

3See: Drafting Team. Encyclopedia of Political Development Foundation Tjiptaloka Pancasila vol 3.
Caraka, Jakarta, 2003, p. 277. This understanding is based on the long journey of the history and journey of
Indonesia which was crystallized sociocultural aspects of the Indonesian nation.

4Soehino. Glance About Resources Law of the State of Indonesia.LibertyYogyakarta, 1981, p. 16. An
understanding of the various concepts and reflections Pancasila as the basis, essentially juridical meaningful.
Pancasila as the source of all sources of law in the Republic of Indonesia. More fundamentally, is how the
Pancasila was implemented in everyday life.
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In practical terms, the life of the community, nation and state of Indonesia, Pancasila role or
implementation of multi-dimensionally can be described as follows:
4. As the foundation of the country, Pancasila the basis / foundation of and procedures for the implementation

of state in order to achieve the ideals of the independence of Indonesia.

5. As the outlook of the nation, Pancasila support and sustained by the Indonesian people in the whole series of
round and intact on all mindset, initiative and work towards existing and human existence as Indonesia, both
individually and socially. Pancasila is a lifeline that gives directions at once content and a solid foundation
to achieve the ideals of the Indonesian nation.

6. As the nation's philosophy, Pancasila is the result of a thorough process and in-depth thinking about the
nature of the Indonesian nation, so it is the right choice and the only one to act as the Indonesian people in
the life of society, nation and state. The nation's cultural values of Pancasila has become normative ethics,
generally accepted, human and fundamental, which is constantly nourished in the process of being and
becoming fully human Indonesia.

7. As anational ideology, Pancasila does not only regulate relations between Indonesia, but has become
political ideals at home and abroad as well as guidelines for national achievement which is believed by the
people of Indonesia.

8. As the personality of the nation, Pancasila is a unique selection of the most appropriate for Indonesia,
because it is a socio-cultural mirror of the Indonesian nation since the existence in the archipelago.

9. As the source of all sources of law and order, Pancasila occupy the highest position in the sort order of the
state legislation of the Republic of Indonesia. That is, all regulations, laws, positive law must be sourced and
are intended for the implementation of the values of Pancasila.

10. As the purpose of the state, real Pancasila role, because the fulfillment of the values of Pancasila was tightly
attached to the struggle of Indonesian nation since the Declaration of Independence August 17th, 1945 until
now and in the future. National development pattern should show determination Indonesian nation to
achieve a just and prosperous society based on Pancasila.

11. As the agreement is sublime, because Pancasila excavated from the socio-cultural Indonesian people
themselves, agreed by all the people of Indonesia as something to be secured and preserved. Inheritance
Pancasila values to future generations is a moral obligation of the entire Indonesian nation. Melalaikannya
deny the sublime agreement and thus deny the nature and dignity of ourselves as human beings.

12. For more technical applications, in a sense as a translation of Pancasila for the communal life of the nation
should be understood how the position of Pancasila as noted above. It memeprkokoh position of Pancasila
as the basis for the entire life of the community of Indonesia.!

3. Election Law in Perspective Countries Indonesia

In the perspective of a democratic constitutional state, which became the core of the people's
sovereignty is basically reflected in the form or system of government that all citizens participate ruled through
wakilnyanya representatives in the legislature. Or also known as the people's government entirely based on legal
provisions which have been made by the legislature as an institution of the legislators who are landasar
normative requirements of state law?

U ibid ,

2See inside Big Indonesian Dictionary (Jakarta: Balai Pustaka, 2008, Ed. Third, Fifth Matter), p. 249. An
understanding of the rule of law reflects the consistency of the implementation of the government machinery is
fully based on the law.
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In the history of the emergence of the law states that the root of its existence is of democracy itself.
Democracy for the first time is known is that direct democracy, where all citizens to participate in the
deliberations real to determine the general policy or legislation. Of provisions of the law is then flowing various
provisions which reflect the consistency of the basis of state law.!

State law based on the principles of democracy is a concept which means government by the people. Or
often stated that democracy is government of the people, by the people, and for the sake of the people. It is the
people who berdulat in the administration of state government, and create and define and then implement the law.
Even the court were to take legal action against the infringer also selected based on the mechanism prescribed by
law. Those who sit in this institution was performing on the basis of law.

The above is an element which is like object with two sides. The first side is democracy and the reverse
side is a constitutional state. From this conception, it turns out that in addition to the principles that exist in a
state of law, and democracy is also an element of a set of practices and procedures of a process of
institutionalization of freedom that is long and winding. This is the need for regulation and the essence of the
state of law.

State law with the rule of law will not be separated from the basic conception that is used as the
foundation for creating a national state at the level of state and supreme law called the constitution. This is the
basis of a universal applicable in each country.

At the level of the corridor constitutional, then the question of the rule of law is embodied in a national
community called state constitutional law, which is a country where every action of the state officials, the
government and all equipment in the country at the center and in the regions to the people must be based on law
term specified by the folk / her representative in the representative body of the people.?

According to the principles of popular sovereignty that is, in the democratic state of law is made to
protect the rights of human rights of citizens, protect them from the action beyond the legal provisions and to
realize the social order and the rule of law and justice so that the political process goes peacefully in accordance
corridor constitutional law.

In conjunction with the foregoing, the constitution of 1945 NRI fact have the basic measures that can be
used to realize the law of the country where the rule of law will be realized. Constitutionally Constitution NRI
1945 explained that Indonesia is a country based on law, not based on power. This is a Grundnorm that has been
dug up and agreed by the founding fathers who built at the beginning of this country stands. They are the
founders of this nation has provided guidance, how to construct a state of law, how the state law will be directed,
in the sense of what we realize the state these laws, once required to enforce the law as one of the instruments
that can be used appropriately in realizing the desire or ideals of the nation.?

In order to better actualize the ideals konstitutusioalisme actually based commitment to democratic
values and the protection of the rights of human constitution, the most important thing to do now is how the
Indonesian nation is able to continue to improve, especially with regard to the development of national laws to
be able to be the ideal of national law. If the development of national law has been directed to the development
of an ideal law then the law can be an instrument in order to achieve national objectives of Indonesia as stated in
the fourth paragraph of the Preamble of the Constitution of 1945. However, the political will of the government
is the main capital for the realization of development national law and the obligation of governments to realize
the objectives of the country,

These objectives are pursued its realization through development undertaken gradually and
continuously in the program short, medium, and long term.

Based on this it should fit with the view of Satjipto Raharjo, that keresahannya against Indonesian law
states accompanied by an expectation that the law should make people happy, it is not difficult and is not painful.
Above all the debate about the state of law in view Satjipto Rahardjo, may need a confirmation of the
perspective that the state of the law is for the welfare and happiness of the Indonesian people, not vice versa.
Law should not make life more difficult. This is what should be the size of appearance and success (standard of
performance and result) Indonesian law states.*

! Conceptualization and development of the House of Representatives of Indonesia, Student Library.
Yogyakarta, 2014 Kusnardi and Bintan R. Saragih, State Science, Revised Edition, Style Media
Pratama, Jakarta, 1988. p. 165.

2.. Regarding the principle of representation, see for example in the book Samsul Wahidin.

3Padmo Wahjono. op.cit, p. 202
*Ibid.p. 79
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4., Perspective of the elections in the Republic of Indonesia

In discussing the elections in the perspective of the Republic of Indonesia as well and should begin on
a comprehensive understanding of the definition of the state, the form of state and government system in general.
Because after the elections that will produce executive leadership in that area, in turn, are closely linked to
systems of governance in the country, both in the provinces and districts / cities.

According to modern theories presented by Kranenberg stated, that the state is an organization of
power created by a group of people called the nation. While Logeman said that the state is essentially an
organization of power that includes or unite groups of people called the nation.

The idea of two states is essentially an organization of power to achieve a certain goal as agreed and
determined. Or it can be said that establishing a state is essentially founded and formed the organization of
power.! The visual power can be divided in two ways:

1. Vertically; namely the division of power according to its level and in this case the government level. Carl J.
Frederich used the term territorial division of power (territorial devision of power). This power-sharing can

clearly be seen if we compare the unitary, federal states and confederations.

2. Horizontally; namely the division of power according to the function. And this division shows the distinction
between the functions of government are legislative, executive and judicial, better known as the theory of
separation of powers in the Trias Politica and the division of powers, as the theory of division of power.?

State may be called unitary state if the central government and local governments are not equal and not
equal. The central government is the highest authority in the country, as well as a central legislative body in
shaping legislation. Local government authority is derivative (indirect) and often in the form of broad autonomy,
so it does not recognize the division of national and local legislative bodies are equal.

Explore the concept of a unitary state to be important in terms of scientific research as a theoretical
foundation in order to issue the electoral system and the organization is not out of the level of the concept of the
Unitary Republic of Indonesia where local autonomy is not interpreted as 'sovereignty' area but must remain
within the framework of the Unitary State of the Republic of Indonesia , In such a perspective should be
understood as a philosophical and juridical, that there is no such thing as local independence really independent
in the true sense. The region's autonomy in this context remains in a limited sense, and is controlled by the
interests of the central government.

5. Structural and Cultural Dimensions of Direct Election

Before discussing further about structural and cultural forerunner direct election, first need to be done
prior to the terminological clarification between the Regional Head Election (Election) or Regional Head
Election (Election). The conceptual clarification is needed as a basis for the elaboration of further problems.

Based on an inventory-related legislation, as set forth in some of the legislation, that this clarification
can be traced from Chapter VI Regional Government in Article 18 of the Constitution NRI 1945, Law No. 15
Year 2011 on the Implementation of Elections, Law No. 12 of 2008 on changes to Law No. 32 Year 2004 on
Regional Government, to Law No. 10 2016 (the last change of the Electoral Act Governors, Regents, Mayors)
which now serve as the basis for implementing the election.

By the time the election was initially not classified as election with reasons not mentioned in the article
that regulates elections set forth in Article 22E of the 1945 Constitution NRI is precisely a matter of election
governed by Chapter concerning regional government, which in Article 18 Paragraph (4) Constitution NRI 1945.
hence the term "electoral regime" and "regime" completely previously unknown treasures of political science as
well as in the science of government. The elections are not categorized as elections for not mentioned in Section
22F of the governing elections, and categorized entered as the regime as set out in Chapter I'V of the Constitution
NRI 1945, namely in Article 18 Paragraph (4). Then pengkatogorian election is not an election followed the
lawmakers who gave birth to UU.No.32 2004 on Regional Government.

In the UU.No. 32 of 2004 on Regional Government did not confirm the elections as elections. In any of
its provisions are not there or do not find the term or phrase "Election" Governors, Regents, Mayors. Provisions
that directly defined as "Election of governors, regents, and the Mayor."

' Sri Sumantri and R Bintan Saragih, Indonesian constitutional in Indonesian political life (30 Years
Back To Act of 1945), Pustaka Sinar Harapan. Jakarta, 1993. Pg. 4.
“Miriam Budiardjo. PolitiC PT Basic Sciences. Gramedia Jakarta, 2001, p 138.
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Now the direct election which in the past carried out in particular to choose the lower-level leaders
(such as village heads in Java) is no longer simply a discourse. Elections, both at the level of the governor or
regent / mayor has become a reality and be realized through legal statute. The Election Day was realized in mid-
2005, as a follow up of direct presidential elections that have been successfully implemented by the Indonesian
people without obstacles.

Direct local elections brought a fundamental change in the aspect of public administration and further
also on aspects of state administration as a consequence of the change in the system of peaceful transition of
power at the national level that is chosen directly by the people's president. Substance direct election also
brought a change in the administration as well as the cultural patterns of the community in the area. This is due
to its strategic position in the region head institutions of local governance system should indeed require close
emotional relationships with people.!

Local elections are held directly by the people, is a manifestation of the people's democratic demands
voiced strong on after the end of the New Order government, which is actually rated by many as the culture of
Indonesian society. Democracy in this regard is not interpreted as substantive as coming from the Western world,
but rather is a manifestation of people's political rights are fundamental in choosing a leader, in this case the head
of the region, particularly in the context of the implementation of regional autonomy.

In connection with the culture of local elections give the public democratic space in order to carry out
their political rights. This is the antithesis of the elected seats previously held, where people just used as jargon
democracy to be legitimized by the people's representatives. Whatever the decision is a decision of the people's
representatives themselves. The assumption was born that the rights of the people have been represented by
representatives entrusted to sit in parliament and obtained as a result of democratic elections. So far, this
interpretation is acceptable because it is born of the concept of sovereignty as stipulated in the 1945 Constitution
before the amendment that outlined, that sovereignty is in the hands of the people and carried out entirely by the
people's Consultative Assembly as the highest institution.

In the cultural perpsektif, in particular linked to the history and development of local government in
Indonesia, various groups considered that it was time held direct elections. This is indicated by the increasing
openness of the community, the community and the more advanced smart mindset, which means increasing
complex needs that have implications for the increasing and diverse demands that must be accommodated by a
leader.

With this structure will change in the future will be cemented the position of a person in a formal
leadership arena. Conceptually, the idea was the basis of the principle of legality konstitusioanlisme which
requires every basic policy should be based on a constitution that is rooted in the culture of society. Thus the
policy that will be taken involving the public directly as part of public participation, also in the mechanisms of
governance. This means that in formulating the policy, people do not simply rely on their elected representatives
have been chosen in the legislature. But the people also appoint the leadership at the executive level to then
together with legislators make policies in order to realize the welfare of society itself.

Along with the true culture shift people realize it or not, the pattern of culture of Indonesian society
further and further towards the individualistic culture. Thus the pattern seen with the increasingly waning niolai
community values and replaced with individual cultures. The tendency, which is directed at a materialistic
lifestyle became the main feature of the individualistic culture that has implications for the increasingly diverse
demands that must be met by a leader.

D. Analysis System The democratic local elections in the Perspective of Governance System Unitary And
Pancasila Democracy

1. Dynamics of Electoral Implementation At the beginning of the Reform Era

The organization of local elections is related to governance in the region, and therefore it is of course
closely related to the implementation of regional autonomy. In this regard, the debate on autonomy from time to
time continue endlessly. Moreover, after the Law No. 22 Year 1999 on Regional Government and Law No. 25 of
1999 on Financial Balance between central and local governments came into effect. Enforcement of the laws is
indeed a new era in government in Indonesia, where the areas being given autonomy in running the
government.’Some even say that the spirit within UU.No.22 1999 it was smelling federative spirit and terms of

ISociety.Panepen Mukti. Surakarta. 1983. The book is now peeling leadership that was located at the
cultural society, especially Indonesia.

2 UU no. 25 of 19990n Financial Balance between central and local government is seen as a sort of diversification or
expansion of the substance of the regional administration, which previously always set in the Act. Issues relating to the
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the way the local elections and heads to the area in which the position of Parliament is too strong, there has been
a kind of parliamentary government at the local level. Whereas in the unitary state with the presidential system
of government, never met the executive accountable to the legislature despite the dominant principle of
decentralization implemented.

As a result there was a power struggle never imagined in the past. Friction occurs in particular not only
between districts / cities in the province, but also among government administrator in the area, which is between
the governor with the regent / mayor of the district administrator with the vice regent, or the regent / mayor with
Parliament. Even with the law in local politics a kind of a victory party parliament with their parent political
parties to exert pressure on the governor or regent / mayor. Although significantly it as just a stage, because it
boils down to is a kind of division or distribution assets to two power areas in question, so that the
implementation of ineffective governance in the region.! Even bear the political costs are expensive.

In terms of implementation, the management authority often led to friction between the governmental
levels that tend to disrupt public services. The establishment of local devices is often less oriented towards
improving services, and only oriented to meet the formal administrative. This resulted in the emergence of
inefficient organizational structure (structure rich, poor function). Personnel management based on separated
system, creating patterns that tend ethnocentrism?and the limited mobility of employees in career development.
Meanwhile, on the utilization of the budget more for shopping menuntup device apparatus and the DPRD, so the
opportunity to improve public services and quality excellence becomes smaller.

In a political perspective, that during the passing of regional autonomy in accordance with Act No. 22
of 1999, has formed a public opinion that there has been excessive autonomy. Which focuses on legislative
powers (legeslatif heavy) merejalela in the district / city. There is an opinion that there is some sort of
imaginative or untruth irregularities in the implementation of regional autonomy district / city.

The regents / mayors as already being away from the substance of the ideal of autonomy itself: there
euforea authority at the district / city, which in turn give rise to the impression of the tendency of indifference or
non-compliance on the part of the district / city to the provincial government, so that for this there are many
stories politics of the characters rather than the actual substance of regional autonomy.

In another perspective, there has been a change in national government systems, including semi-
parliamentary system to a presidential system, and of the indirect presidential election to the presidency langsug.
It is then supposed to be followed up to the local level. Strictly speaking the occurrence of a fundamental change
at the central level or changes in national government systems involved have a big hand in the changes that occur
at the time of the enactment of Law No. 22 of 1999.

On judicial perspectives, that there are some laws which published alongside whom the law on the
composition and the position of Parliament in 2004 which no longer includes the authority of Parliament to elect
regional heads. Therefore urgently needed a mechanism to elect the head area, so as to ensure their consistency
with what happens level of national government (eg direct presidential election), the head of the region need to
be elected directly by the people and automatically there should be laws regulating elections direct regional head
(elections).

Specially with regard to piilkada peyelenggaraan system should also be elaborated in such a way
because it is one of the important things in the implementation of regional autonomy in the reform era. As
already noted in the Introduction, that one of the demands of the reform is to create a democratic system of
government, both at the center (the President) to the region (Regional Head). Embodiment of the spirit of
democratization of leadership at the local level mandated in the 1945 Constitution (Amendment IV) is the local
elections to be held democratically according to demand political reform.Therefore the demands perfection of
UU.No.22 1999 coming from various parties, not only concerning the administration of government, including
the supervision of both vertical and horizontal, but it includes also involves a system or mechanism of local
elections. It is also more legitimacy after the occurrence of a fundamental change the mechanism of election of

implementation of the set in the implementing rules under the Act. With this Act in respect of the financial issues are
regulated separately, regardless of the parent Act is law 22, 1999..

A formal consideration UU.No.22 surrogate birth of Act of 1999, namely Law No. 32 Year 20-04 On
Local Government is:that the efficiency and effectiveness of local governance needs to be improved with more
attention to the aspects of the relationship between levels of government and inter-government regions, the
potential and diversity of the regions, the opportunities and challenges of global competition by giving authority
as possible to the area accompanied by the granting of rights and obligations held regional autonomy in the unity
of the state governance system;

2 by ethnocentrism is attitude or outlook that stems from the society and culture of their own, usually accompanied
by a dismissive attitude and outlook that society and other cultures. In Administrative Law called sa sectoral ego, and this is a
challenge that must be removed.
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President and Vice President directly by the people as set in Article 6A Paragraph (1) Constitution NRI 1945
(Amendment 1945 third stage).

One direction of change that ensues involving the substance is within the framework of the
democratization agenda against the will of the people in the region in terms of the appointment of a leader. At the
time of the discussion of Article 18 in particular paragraph (4) of the 1945 Constitution, the Assembly has been
basically agreed to open a wide space for the freedom of the area in the electoral process Kapala area. Meaning
the area of freedom in determining the formal leaders, among others interpreted by implementing direct election
to the region. Construction formulation of Article 18 paragraph (4) NRI Constitution of 1945 can be regarded as
the forerunner to the implementation of direct elections are held in the area.

In essence, that concretely format shift has taken place in the determination of public offices, from the
regime of election of representative bodies in the direction of the election or electoral regime. That means a
variety of instruments that became the basis of the administration of elections shall be the basis for the election
of the leader of the people. In simple terms this format requires all the organization, ranging from the preparation,
implementation until the evaluation is really involved and exercised directly by them. Therefore, direct election
by the people it was then echoed and packaged in the language of the people as well, namely the democratic
party of the people.

2. The existence of direct elections in the Perspective of Politics, Law

In political perspective in Indonesian electoral law, election law in Indonesia - and of course including
the law on the election - will never be separated from previous experiences that tend to be semcam instrumental
or trial process that is not finished-finished. It happened as stated by Mahfud MD., Who has been mentioned in
the introduction is due to three things. First, because of the electoral operations have been carried out always
contains a weakness that later became an argument as to improvement. Secondly, due to changes in the political
configuration that requires changes in the system and mechanism election motives of course motivated by certain
political interests by political parties that exist. Third,

The arguments mentioned above are certainly no exception will continue to apply to political current
election law, especially against direct election system hitherto applicable. Moreover, the argument is
strengthened by the philosophical foundation and a strong constitutional. For example, as noted earlier, under the
provisions of Article 18 of the Constitution Subsection (4) NRI In 1945, the phrase "elected democratically" can
be interpreted in the election system of direct elections by the people or can be by means of the electoral system
through a parliament or elections to the representative system. Throughout the construction of constitutional law
pursuant to Article 18 Paragraph (1) of the 1945 it was so or not changed, so long as it is also the electoral
system used may change over is preferred by most of the political parties in parliament. It is thus clear that the
legislation to accommodate the direct election today, in the future there is a possibility to do a change to the
system of indirect elections.

Various studies about the relationship between state and society there is a typology based on two
criteria, namely: "whether the country is independent and whether it guarantees the public interest".!The main
consequence of the strengthening of the state is crippling the dynamics and the creative power of civil sociiety,
which at a later stage will hinder the country's development process in the fields of politics, economy and culture
extensively. Conversely, when the state is too weak, it will lead to anarchy. The balance between the state and
civil society is a normative model that is constantly sought by the thinkers of the third world, because it is a
prerequisite for the gesture and the desired transition towards democratization.

That direct elections or indirect election is two systems are equally gaining recognition constitution as
stated in Article 18 Paragraph (4) NRI Constitution of 1945. That is in fact available options in the constitution.
Which one is used, surely must be considered as well as possible through democratic channels anyway. Voice of
the people in both structure and political infrastructure that exist within the political super-structure must both be
accommodated within the framework of building a nation's strength.

The existence of direct elections in the political perspective of the laws of Indonesia as stated above
imply the absence of a consistent choice. In addition to the constitutional under Article 18 Paragraph (4) 1945
which shows the phrase "elected democratically" does not mean only be interpreted as a direct election but can
also diinterpresikan can be selected through a system of representation, as well as a choice of systems depends
also on the attitude of the political elite in parliament , Even in the history of democracy in Indonesia also shows,
a democratic system can change at any time in accordance with the wishes of the regime.

"Miriam Budiardjo. Loc. Cit.
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3. Direct local elections in the framework of the Unitary State System

Has dikemuakan above, the constitutional system of direct election and indirect alike have actually
legitimized in the Constitution NRI of 1945. Under the provisions of Article 18 paragraph (4) Body of NRI
Constitution of 1945, the election system can be done either by direct election system or by indirect election by
the people's representatives in the legislature or by the parliament area.

Departing from the general definition of the state of unity as a country which is not composed of several
countries (read: state), but only made up of the top of the country so that no state within a state, it is thus within
the unitary state there is only one rule that government center that has the highest authority in the administration
of state government. However, as already noted, in governance within the unitary state known two forms of
system used, namely:

First, a unitary state with a centralized system, which everything was arranged immediately and
administered by the central government, the regions only stay implement. In that regard, it is not just all the
organs in the area, but includes all personnel who administer local government is central apparatus. Including in
this case the regional head who is responsible in leading governance in the area is representative of the central
government in the region and is responsible to the central government, in this case the president as the head of
the supreme government.

Second, a unitary state with a decentralized system, ie to the region given the opportunity and the power
to regulate and manage their own household (autonomous regions) called by the autonomous regions. In the
implementation of the principle of decentralization must still be interpreted that all governmental responsibilities
remains the responsibility of the central government. If one's own autonomy implies the right, authority, and
responsibility for managing the household own country, but everything is just on matters dilipahkan to the region.
So independence or freedom gained independence and freedom is not absolute, but is independence and freedom
is granted or delegated to the regions, which must be withdrawn by the government.

4., Direct local elections in the Framework of Regional Autonomy

As described in the previous chapter, in a unitary state, there is also a system of governance with
decentralization, ie the area given the opportunity and authority to organize and manage their own household
called autonomous region. 1945 Constitution of Indonesia since the beginning has been affirmed espoused the
principle of regional autonomy in penyelenggaan government. This was reflected in the mandate of Article 18
UUD 1945 before changes in Indonesia over the area of the division of large and small areas with the shape and
structure of government is established by law.

In the perspective of Local Government administration, local autonomy was interpreted as the authority
to regulate and manage the household area. There is also interpreted as the freedom or independence, though not
in the sense of freedom in the sense regardless of the frame of the as its parent. In this sense it is a freedom in a
limited sense, or independence was realized giving an opportunity that must be accounted for, both internally and
externally. Accountability is in the frame as a unitary nation state final form.!

In another perspective, regional autonomy is also seen as a right’to regulate and govern their own areas.
That right source is the delegation of authority delegated by the central government as a reflection of a shared
commitment that should always be used as the primary basis of government implementation. The Central
Government is a representation of a unitary state which has the sole authority, in the sense that is structurally on
Local Government. Run government administration should always be oriented to the unitary state as essentially
meaning as in section above has been described in such a way.

In the perspective of the division of government in the context of a unitary state, regional autonomy is a
government by and for the people on the territory or in areas of Unity State authorities. Is a reflection of
government (central government to be exact), which then lays out the will of the state over the management of
that area is a range of policies are made and implemented. In this regard, the regional government as structurally
under the Central Government. Despite the application does not always refer to this condition. The phrase that
"The Center is the headquarters of Regional and Local Government Area of center is' a logical consequence of it.

'WIJS Poerwadarminta. Indonesian General Dictionary.PN. Pusataka hall. Jakarta, 1976. hlm..103,
vocabulary-free, meaning is separated completely, undisturbed and not blocked by anything ..

2 Idem, p. 339. The lexical meaning of the relevant rights to this true adaklah power over something or to demand
something .. so the dimensions that must be met, as a reflection of the institution. In this case, the institution in question is
Regional.
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5. Based on Pancasila Democracy in Indonesia

Especially with regard to the democratic model adopted by Indonesia is known as Pancasila democracy,
a democratic model inspired by the values contained in the five principles of Pancasila. In the development and
practice of constitutional politics in Indonesia, Pancasila democratic model there are different interpretations and
views. But in view of the system of state governance highlighted in the Preamble, the Body and Company 1945,
Indonesian democracy menganutaliran constitutional democracy.

The purpose of the establishment of the people's representative body or agency itself, is to be
transferred (delegated) powers to implement the sovereignty of the people, of all the people as the owner, to the
proficiency level of representative institutions, as holder of power (mandatorily)! which has been given by the
people.

In its history, democracy has never been a topic that is so warm as it is now. In a democratic system that
is old and well established in Europe and America, some citizens of middle demanding greater democracy
implementation; while others demanded the gaps in democracy abolished.

Seen in general, the democratic system, either directly (direct) or indirectly (indirect) or representative,
in its implementation need to use an organization that is a multiple, which means that no berseorang, but that
berbanyak people, arranged in a variety of furnishings state. However the good of democracy as a state goal, but
in the implementation of that vision will arise many difficulties and always requires the consciousness of the
people, by considering the proficiency requirements (in terms of education and progress) and materill
(perongkosan and so on) are not small.?

6. Election Systems in Historical Dimension Sila All four Pancasila

In the historical dimension, the philosophy of mutual cooperation and consensus in a democracy in
Indonesia can be extracted from the process of the birth of Pancasila as the state. In the fourth principle of
Pancasila is a sentence that reflects the consensus in question. In this perspective based on interpretation of the
law can be used as a historical interpretation.’

Observing the birth of Pancasila, there are three speeches expressed in Independence Business forum
Investigation Agency (BPUPK) is a speech delivered by Muhammad Yamin, Supomo and Ir. Sukarno. Third
conveys independence figures, that the constitutional structures and mechanisms should everything be resolved
in the legislature by consensus.*

In the development because of the influence of Western culture, then enter liberalism. Making of
democracy elected directly by the people, by taking lessons from the Ancient Greek. A time when the number of
people still few and territory that is not too broad. Thus every member of the community or the people can
participate directly in deciding the issues together, particularly in the selection of leaders.’

Liberalism was later adopted by the West with the US-led hegemony, especially in the case of the
presidential election.® But in the end the United States also did not apply the direct presidential election system is
pure, because they use a district system where senators as representatives of the people who decide who the next

"Harmaily Ibrahim, People's Consultative AssemblySinar Bakti, Jakarta, 1979, p. 15

2Emery Reves, 4 Democratic Manifesto, (Translated by AZAbidin) Promulgation of Democracy School,
Jakarta Development Foundation, 1951), p .. 30

30ne of the critical commentary in understanding hukum is a historical interpretation. This interpretation
method of historical word or history, which includes the drafting history, but further back to also pay
attention to the opinion of experts from the past that have become comminis oppiniodoctorum. Historical
interpretation is done by investigating the origin of the text of a legal ystem that never applies. See: Sudikno
Mertokusumo, Discovery Law, Liberty, Yogyakarta, 1998. This book covers the legal interpretation.

“Book review on this matter, which is a translation of the shorthand minutes of the meeting BPUPK
written by Muhammad Yamin, Manuscript Preparation of Indonesian Independence, published Jajasan Prapantja
Jakarta, in 1959 and then taken over by the State Secretariat, with the same content was first published in 1983,
with the title : Minutes of the sessions of the Association BPUPK. RI State Secretariat. Jakarta.

SMiriam Budiardjo, Op. Cit.P. 73

¢ Look Book: Outline of American History, published by the United States Information Agency (United States
Information Agency), published 1949, p. 442 ff dinyatakaan that Elections, broadly held every even-numbered year in the
federal and most state and local governments for various positions in the US. Some state and local regions holding elections
every odd year. Every four years, an American citizen choose to 435 members of the US House of Representatives and
approximately one-third of the 100 members of the US Senate. Each senator's term of six years. There are two basic varieties
US elections: Election primaries and the general election. Preselection done before the elections to nominate candidates of
the party will advance to the general election..
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President of the United States.!

In the argumentum a contrario interpretation” clear that the local elections by the people contrary to the
values of Pancasila, particularly the principle of all four. Whereas in the Pancasila more emphasis on the
representation system through the principle of consensus, as a reflection of the nature of mutual cooperation of
the Indonesian nation into cultural roots and basic troubleshooting.

In this connection there is a judgment that is the true essence of Pancasila democracy and the rights of
people in various areas of life. In the elections the political perspective through DPRD is considered more likely
as the ambitions of the political elite. Reflecting the pattern of political games who want to satisfy ambitious
politicians gain power. However, such interpretations can be eliminated by the fact that the leader must meet the
requirements that essentially are siding with the people on the basis of honesty.

E. CONCLUSION
6. Conclusion

From the description and analysis relating to the electoral system and the holding of democratic local
elections in the perspective of Pancasila democracy as described in previous chapters can be concluded:

1. Which system to the local elections in accordance with the system of government in the perspective of the
Republic of Indonesia and the principle of local autonomy can be summed up as follows:

a. In the perspective of system within Indonesia as a unitary state in which there is only one government
that central government has the power as well as the highest authority in the field of state government and
given that the regional administration is simply an extension of the central government, the Central
Government in this regard the President has the power to determine system of local elections was good
with the electoral system directly or by indirect elections. However, when associated with a presidential
system of government adopted, then the appropriate electoral system is a direct election by the people.

b. In the perspective of the implementation of the principle of decentralization which gave birth to regional
autonomy, meaning the area was given independence in relation to the manufacture and decision-making
regarding the interests of its own country. If the already autonomous region, that area can be said to have
been powerless to do anything independently under the control and supervision of the central government.
If the self-reliance and empowerment is interpreted specifically in self-reliance and empowerment in the
field of democracy and politics, in the implementation of regional autonomy it should provide ample
scope to people in the area to choose the head of its own country democratically, in this context, is a
system of direct election by people.

2. Which of the elections system in accordance with the law ideals of Pancasila Sila All four can be summarized
as follows:

a. Based on legal ideals embodied in the fourth principle of Pancasila as, Indonesian democratic system
requires no direct democratic system based on the principle of consensus in an institution representative
of the philosophical and constitutional Preamble patented in 1945. Therefore the system direct local
elections by people are not in the spirit of the four precepts of Pancasila.

b. Article 18 Paragraph (4) Constitution NRI 1945 provides the constitutional basis similar to the system of
direct election by the people or indirect election by the legislature, but local elections are indirectly
representative bodies higher degree of constitutional than the election held directly by the people. This
argument is based ideal of representative democracy contained in the precepts of the four Pancasila as the
state and the source of all sources of law contained in the 1945 Constitution that the position of

'Ibid.
’Interpretation contrario is an interpretation based on the resistance between the problems encountered
with the subject matter of legislation, Sudigno, Op Cit. p. 89
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philosophical and hierarchical constitutional as staatsfundamentalnorm higher than the provisions
contained in the body of the 1945 Constitution itself ,

7. Suggestion

1. In order for the elections carried out in accordance with the ideals of Pancasila democracy law the
election system should be implemented with the consensus system in the legislature.

2. To avoid a debate that is ongoing is not finished-finished matter of choice electoral system directly or
indirectly in the elections, needs to be done again amendment to the provisions of Article 18 Paragraph
(4) Constitution NRI 1945, which immediately gives firmness electoral system used in accordance with
the spirit the fourth principle of Pancasila listed in the 1945 opening.

3. A comprehensive assessment needs to be done on the pattern of elections directly or through Parliament.
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