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Abstract

The existence of the Constitutional Court in modewantries is considered a new phenomenon indillin
the existing and established state administratgsiesn. For countries that experience a change from
authoritarian to democracy, the establishment efGbnstitutional Court becomes urgent becauseritsva
to change or improve the State-administrative syst€he type of research is normative-juridical that
intended to discusses concepts, doctrines andigise@urinciples) and legislation, which correlate t
philosophical construction regarding the existenfea Constitutional court ruling. In relation toigh
normative research, several approaches will be, usgdely statutory, conceptual, analytical, phifgsoal,
and case approaches. The results show that thtereeasof a final and binding ruling by the Consiitoal
Court in reviewing the law is clear normatively rmaandated in the existing constitutional but in teroh
the implementation of the existing ruling, the éxiee of this ruling gets more attention by thactire of
the relevant institution so that in the implemeotabof the Constitutional Court’ ruling did not esqience
obstacles and challenges from related institut@rsructures.
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1. Introduction

The Republic of Indonesia is a constitutional Staemocratische rechtstgabind as democratic State
based on the constitutional democracy and it isgasable one anothtm Article 1 paragraph 3 of the
1945 Constitution, it is affirmed that “The Statellmdonesia is a Constitutional State.” If assamiatvith
the ;‘ormer sentence, then the meaning of the d¢atistial State is inseparable from its pillars asila of
law.

A law needs to be seen from its social objectives the consequences arising from the law and rest se
from the perspective of the law itself. In managthg law, people need to go beyond the positivistic
regulations and legal documents, so that the dakdéejal social objectives can be realized oreaist
approach it. Thus, interpreting the legal regutagiaws and moreover the 1945 Constitution), &epfe
cannot hold the rules absolutely or black and whites very important because every existing ragiah

or norm is very needed not only legal certainty blso benefit and justice. The regulation is only a
reminder that in society there must be jusfice.

Something that must be understood is much deepértlie political process that occurs when a law is
made, the conditions for the actual misuse of fonstmay be inconsistent with the constitution sarse.
Hence, when looking at the reality that happenis, Wery necessary for an institution that in pigte this
institution is able to answer the problems. Inltiebonesian constitutional system, this institutisknown

as the Constitutional Court.

The existence of the Constitutional Court in modewantries is considered a new phenomenon indillin
the existing and established state administratigsiesn. For countries that experience a change from
authoritarianto democracythe establishment of the Constitutional Courtdpees urgent because it wants
to change or improve the State-administrative 8fstem more ideal and perfect, especially in the
implementation of constitutional review against $atlvat contradict to the constitution as the highasic

1 Jimly Asshiddigie. 2003Makalah Struktur Ketatanegaraan Indonesia Setelah PerubaKaempat UUD 1945
presented on the Seminar on “Pembangunan HukunoiadsVIll Tema Penegakan Hukum Dalam Era Pembanguna
Berkelanjutan. Denpasar, p. 3

2 Murkens, J. E. K. (2018). Judicious review: thestiutional practice of the UK Supreme Coilithe Cambridge Law
Journal, 1-26.

% Satjipto Rahardjo. 2008lembedah Hukum Progresienerbit Buku Kompas; Jakarta, p. 111.
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law of the Staté.

As the actor of judicial power, the constitutiorfahction possessed by the Constitutional court is a
judiciary function in order to enforce law and jast The function of the Constitutional court canttaced
from the basis of its establishment - to upholdgbpremacy of the constitution. Therefore, the meaef
justice and law that is enforced in the Constitudilocourt is the constitution itself which is imjegted not
only as a set of basic norms, but also in termgriociples and moral constitution, including thénpiple

of the rule of law and democracy, protection of hamights, and protection of citizens’ constituabn
rights? A right response to the establishment of an imitit that comes from the 1945 Constitution
amendment to the demands afecks and balancegetween the legislature and the judiciary. By the
Constitutional court, the legislative body can ander make gratuitous laws either because of thtcpb
interests of its members or the weaknesses in statheling the substance and procedures.

At this level of reality, the writer sees that nedd deep and holistic understanding of the réisatthave
been determined in the Constitutional court rulim¢he constitutional review against the 1945 Cituntsbn

of the Republic of Indonesia, in which in its pieat level the Constitutional Court ruling is natllf
obeyed, and also when the Constitutional courgutiid not get a follow-up by revising the law timaid
been canceled. Even at the executive and legisldévels it is very slow and tends not to respond
positively to the Constitutional court ruling. lare cause a legal vacuum. In other facts it alsevshbat,
the Constitutional court ruling are final and bimgli sometimes do not get a positive response a1 82

be put aside, powered but not effective.

Final ruling is the first and last ruling, whichrche interpreted as no more legal efforts thatbeataken. It
should be obeyed, in fact it is ignored or evenaexied floating executionand even rejected by some
State organizers such as executives and other @gadmizers. Also, it indicates that every rulinigtioe
Constitutional court’ judges are final and binditigey will always be intercepted by problems thédeain
the final ruling phase, it can be seen from seygnehomena that occlir.

Looking at some of the phenomena that occur ardeasribed above, the tendency of some phenomena
that occur as if the final ruling that should badihg does not get a positive response and thereéglect

of the sustainability of this Constitutional cojutige’ ruling. If we look from the level of implem&tion

of each ruling of the Constitutional court, it stdises fundamental problems, even controversynanget

fully implemented. It certainly not in line witheéhdeals of the nation and democracy and has dHifen

the initial will of the establishment of the Comstional court.

2. Method of Research

The type of research is normative-juridical thaemnded to discusses concepts, doctrines and tkeorie
(principles) and legislation, which correlate toilpéophical construction regarding the existenceaof
Constitutional court ruling. In relation to thismuative research, several approaches will be ussdely
statutory, conceptual, analytical, philosophical] aase approaches.

Yriyanto A. Baso Ence. 2008Negara Hukum Dan Hak Uji Konstitusionalitas Mahkamiébnstitusj PT Alumni;
Makassar, p. 130.

2 Mahkamah Konstitusi. 2016{ukum Acara Mahkamah Konstitu§gekretariat Jenderal dan Kepaniteraan Mahkamah
Konstitusi; Jakarta, p. 10; Allan, T. R. S. (201Questions of legality and legitimacy: Form and s$abse in British
constitutionalisminternational journal of constitutional lav®(1), 155-162.

3 See decision No. 002/PUU-1/2003 concerning théereing of law about Oil and Gasses, whose decisiaanted in
part, namely Article 12 paragraph (3), Article 2&ggraph (1) and Article 28 paragraph (2) and papyg(3) Act No. 22 of
2001 concerning Oil and Gas. In its petition, tkétipners argued that Article 12 paragraph (3) Maasult in the control of
the national oil and gas industry by foreign comesnThe article also reduces the authority ofptesident, and conversely,
accumulates power over oil and gas resources imahds of the Minister of Energy and Mineral Resesrdiowever, the
argument of petitioner was not approved by the Guoisinal Court. In the eyes of the Constitutional @pit was an
internal problem of the government. However, the Situtional Court was of the opinion that Articl@ paragraph (3) was
not in accordance with article 4 paragraph (2) of No.22/2001 which states that the control by $i&te is held by the
government as the holder of the Mining Authorituditially, the authority to control the State orgxists with the
government, which cannot be given to the businasityesaid the Constitutional Court in its petitufvailable online at:
http://www.hukumonline.com/berita/baca/hol11798/mieksi-sebagian-materi-undangundang-migas.
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3. Position and Nature of the Constitutional Court Ruling

The presence of the Constitutional court becomdseourse and also as an assessment material in the
Indonesian law and constitution thadisveloping at this time. The Constitutional cothitpugh one of its
authorities, namely reviewing the laws againstdbsstitution, can oversee national legal politiosttsat
there are no further provisions of the law that@reof the corridor of the constitution, whichthis case

can be categorized as check in balance in thddutistial function approach. In principle, all lavasd
regulations, especially the law must be in lineyfoomity, and should not conflict with the materadlthe

1945 Constitution. The spirit of upholding the dimgion is the highest legal basis.

Amid the spirit of implementation of its functionthe Constitutional court passed many fundamental
problems to their authority and functions whichtsimplementation can be carried out properlyresd the
writer will further examine the fundamental issuetated to the existence of the Constitutional tour
ruling in advance with a point fundamental is tlesipon of the Constitutional court ruling whichseen
from its normative analysis.

An institution that has the task of guarding thestitution, so that in the course of time the pneseof a
new institution called the Constitutional courtegpected to be able to realize a constitution thay
materializes in practice. The establishment of @unstitutional court was one of the changes in the
institutional structure of the Indonesian state mistration, but in its development the structurinfgthe
Indonesian constitutional structure did not neadlgsgo smoothly. Judicial power is held by a Supee
Court and the judiciary under it, and by a Constital Court. Thus, the position of the Constitntb
Court is as one of the actors of judicial poweraddition to the Supreme Court. The Constitutiddalirt

is a judicial institution established to enforcer land justice within the scope of authority.

If looking at the authority possessed by the Cautstinal Court, it has been determined in ArticlC2of
the 1945 Constitution in paragraph (1) and (2) tisatormulated as authority and obligation. These
authorities include:

a) Reviewing the laws against the Constitution;

b) Decide the dispute over the authority of a Stagtitition whose authority is authorized by the
Constitution;

c) Decide on the dissolution of political parties, and
d) Decide the disputes concerns the result of thergkakection.

While, the obligation of the Constitutional Couwstto give a decision or ruling based on the opimibthe
House of Representatives regarding alleged vialatiof law committed by the President and/or Vice
President in accordance with the constitution,témm of legislation reviewing can be divided basadhe
subject who conducting the reviewing, the reviewbpkct of the regulation, and the period of reviayvi

In terms of the reviewing subject, the review candone by a judgedetsingsrecht van de rechter
judicial review), legislative review, as well as executive revidilthough there is no standard definition of
judicial review in Indonesia, but in general igiwen the understanding as a “material review righdg an
authority to investigate, assess, whether a law &cordance with or contrary to higher-level dagjans,
and whether a certain power has the right to issparticular regulation. Speaking about the excsteor
strength the Constitutional Court ruling relatedt$gposition in the legislation, we can see adyuadw the
position of the Constitutional Court ruling in thgstem of legislation.

The existence of the Constitutional Court is a bhaaf power in the judicial sector. It has a heawyl
strategic duty because as a guardian and interpoétehe constitution, this is a challenge for the
Constitutional Court to realize the ruling of theddes to reflect justice, legal certainty and exgrecy
while still conducting judicial power that is aliteact independently and responsibly as mandated3i5
Constitution of the Republic of Indonesia. The Qiasonal Court can be called as the guardianhef t
Constitution and the interpreter of the Constitufio

The ruling of the Constitutional Court is the afttloe Constitutional Court judge as an authorizedes
official who is pronounced in a hearing open to plublic and made in writing to end the dispute ftkat
confronted with him. The Constitutional Court rgirhas the binding power of all citizens, state

! Suharizal, “Formulasi Undang-Undang Badan Hukunmdian, (Pencarian Bentuk dan Batasan Pengaturumyial
Dinamika Hukum, FH UNSOED, Vol.10 No. 3, 2010, 852
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administrators and has general application powerlogically if the Constitutional Court reviews the
legislation and cancels one material, paragrapitjeand/or content of the law (negative legisigtthen
the output contained in the ruling also has bindorge that is generally applicablerga omneswhose
legal consequences also include all citizens aaté sidministrators.

Before discussing more deeply the characteristih®fConstitutional Court’ ruling, the writer shddirst
discuss the theory related to the implementatiothefnature of the Constitutional Court’ rulingidtthe
sovereignty theory approach in which the t8overeigntycomes from the Arabicdawlali or dulah In

the Az-Zurjawy’ Dictionary it is said thatawlah or dulah means rotation or turn. The difference is that
dulah is related to turnover of assets, whilawlah is related to a turn or era for political powan. |
theoretical studies, there are at least 4 (foyrgsyof sovereignty theory, namely the theocracgrihehe
theory of law sovereignty, the theory of State seigmty, and the theory of people sovereignty.

Based on these theories, the law is binding natose the will of the State, but the formulatiorilref legal
awareness of the people. Legal awareness that ritakesle of law obeyed. The application of the iaw
due to its inner value, which is incarnate in tae.ILegal awareness is based on the legal feefimgah
individual, namely the feeling of how the law shibdde, but the theory has a weakness that cannot be
interpreted clearly in terms of what is legal awass and what is interpreted as the legal feeling.

The law embodied in a legislative product is coased as the implementation of legal awarenesslaihe

is obeyed because humans have the mind to thinkt ahe law and its consequences. According to Hugo
Krabbe, that the law comes from the legal feelhmagt £xists in the majority of members of the comityyin
therefore the State should be a legal or congitati State réchtsstagt Every State action must be
accountable in law. In the context of this stutig €onstitutional Court’ ruling in the case of ewing the
laws against the Constitution has binding legatéorSuch ruling in the process of reviewing theslaw
against the Constitution is a court statement thiahinates and resolves the dispute filed regarttieg
interpretation of one norm or principle containadhe constitution which is concretized in the fs@ons

of the law as the implementation of state objestaed ordered by the constitution.

The Constitutional Court has the authority to a@fjatk at the first and final level whose decisiarssfinal.
The definition of the final of the Constitutionab@t’ ruling is that legal proceedings or legalisence
cannot be done. The finde§ally binding in the Constitutional Court’ ruling is the ruling binding as a
legal norm since it was pronounced in the triahaFimeans that the Constitutional Court’ rulingliectly
obtaining permanent legal force since it is prormaghand there is no legal effort that can be takéis
final decision is directly binding, which also meahat all parties, whether people, public bodiestate
institutions must comply with and implement the idiems that have been made. A decision if no legal
remedy can be used means that the decision hasipenirniegal forceirf kracht van gewijsdeand obtains
binding force fesjudicata pro veritate habetur

About the legally binding of the Constitutional @buuling, it means that (1) directly obtaininggl force,
(2) because it has obtained permanent legal ftheeConstitutional Court’ ruling has legal consetes
for all parties relating to the ruling. It is besauthe Constitutional Court’ ruling is differenbin the
general court ruling which only binds partiéstérpartieg. All parties must comply with and implement
the Constitutional Court’ decision, (3) becauss the first and last court, there is no other legfort that
can be taken. A decision if there are no legal thesethat can be pursued means that it has perinageh
force (n kracht van gewijsgeand obtains binding forcereijudicata pro veritate habetéurStrictly
speaking, the Constitutional Court’ ruling whichsh@ermanent legal force immediately has bindinglleg
force to be implemented.

4. Feature of Final and Binding Ruling of the Indonesian Constitutional Court

If we examine comprehensively, we will find thaété are decisions that can be directly implemehted
the Constitutional court, such as to cancel certarms that do not disturb the existing norm sysaeih do
not require further regulation. Another decisioattban be implemented immediately is the Congpitati
Court’ ruling to cancel articles on President’ hliation in the Criminal Code, namely Articles 13436

1 See Masdar Farid Mas'udi, 201®yarah Konstitusi: UUD 1945 dalam Perspektif Is|dfustaka Alvabet bekerjasama
dengan Lakip, pp. 45-47
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and 137. Since this decision was pronounced irCinestitutional Court session no one can be cordicte
under those articles. The police cannot make tlzeseles as a basis for investigation. Likewiseg th
prosecution by the prosecutor. The Constitutionalr€ ruling was immediately valid, although no
changes had been made to the decision that hadchaeeled.

On the other hand, there is a decision that famfgdementation requires further rules, namelydbeision

to cancel a norm that affects other norms, or tplément it requires more operational rules. The
Constitutional Court’ ruling regarding individuahedidates in the General Election and regarding the
majority of votes are examples of this type of dieci. However, the absence of regulations followipg

on the Constitutional Court’ decision does not redthe binding power that has been attached simeasi
read. Each party concerned must carry out the ideci a regulation is implemented it turns outlte
contrary to the Constitutional Court’ ruling, thére legal basis is the Constitutional Court’ ruling

The mechanism is similar to the establishmentrdw law. A law has binding legal force since essiigid.
However, there are provisions that can be dirertiplemented, but some also require implementing
regulations. If the implementing rules have notrbe®de or adjusted, it does not reduce the binabgre

of the law itself. In fact, in each the closing yisbons of the laws, it is always stated that mipiementing
regulations remain in force as long as they dacoaflict with the law itself.

Also, the Constitutional Court made a legal breakigh that was not based on written or unwrittem ita
response to the realization of upholding justiegal certainty and the benefits conceptualized bgt&
Radbruch' Legislation has a theoretical understanding asptioeess of establishing legislation or the
process of establishing state regulations, botheatentral and regional levél3o produce a populist legal
product and maintain constitutionality in the adistiration of the constitution, law enforcement é&eded.
One way of law enforcement and legislation is toee the legislation through judicial review.

The Constitutional Court’ ruling will bring legaloosequences which are not only about individuals or
applicants, but also other people including stasétutions, this will be felt when reviewing theed against
the Constitution. The nuance of public interest wé a differentiator from other matters such adl,ci
criminal, and state administrative matters invajvpersonal interests with other individuals evethwhe
government, this is the characteristic of a calsel fivith the Constitutional Court and at the sameet
differentiator with procedural law from other cas€ke implications that arise in the implementatidrthe
Constitutional Court’ ruling are as followshe first the obligation to revise the laws. Judicial diecis are

not part of legislation, but can bind legislatittcan be categorized into written law. In genechlnges in

a rule of law that is made through decisions pal &re based on the reviewing authority of thddiaaly,
both formal and material reviewing.

According to Sri Soemantri, the right of formal i@wving is an authority to judge or assess whether a
legislative product such as the law is incarnatedugh means (procedures as determined or regugted
the applicable legislation or not), while, Harurradid argues that the right of material reviewis@bout
the legislator’ authority and whether the contertantradictory or not with a higher regulation. gasitive
legislator, the legislative state is the House epRRsentatives and together with the Presiderdgsator.
Article 20 of the 1945 Constitution of the Repubdit Indonesia paragraph (1), stated that the Hadise
Representatives held the power to form the lawslewtaragraph (2) determined that each draft laas w
discussed by the House of Representatives and rémdBnt for mutual approval. “Definition of the
formulation of Article 20 paragraph (2) of the 19@®nstitution of the Republic of Indonesia has been
determined that each draft laws are discussed déyHibuse of Representatives with the President with
mutual agreement. The discussion of the draft laes carried out by the House of Representativestand
President does not mean that it is discussed tegbtit must get mutual agreement. It means thad rduie
can be discussed separately by the House of Repaéses and the President separately, until fingdit
mutual approval.

1 Muhammad Fauzan, “Terobosan Hukum Mahkamah Kasstit(Analisis Tentang Putusan MK No:
41/PHPU.DVI1/2008", Jurnal Dinamika Hukum, FH UNSOE®I. 9 No. 1 Tahun 2009, p. 4

2 aditya D. Dony, Jurnal Konstitusi, Vol. [1l No. duni Tahun 2010, PBKHAM LPPM UNS. MK R, p. 47.

3FagihMaryadi, “Nilai-Nilai Filosofis Putusan Mahkaim Konstitusi yang Final danMengikat”, Jurnal Kdtusi, Vol. 7
No. 3 Tahun 2010, p. 103.
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5. Legal System Approach to the Existence of Final and Binding Ruling

If we explore more deeply, the existence of the Sfirtional Court’ ruling is inseparable from Lawce
Mier Friedman’s concept of “the three elementsheflegal system in which this legal system alsgetig
the existence of a final and binding ruling namééy; legal structure, (b) legal substance (c) legéure’
But in this discussion, the author only emphasores of the three approaches to the operationlaf an
society or in its enforcement in this case thetigdegal structure.

Legal structure, in a legal system in Indonesithésinstitutional structure of the judiciary by joel and
prosecutors. Ahmad Ali stated that what is includedhe structure is the number and type of judicia
institutions, this jurisdiction can also remind offundamental issues, where the ConstitutionalrCou
ruling is not infrequently affected by related strral institutions such as the Constitutional Gour
Decision No. 002/PUU/2003 regarding the Reviewin@d and Gas Laws, the decision was granted in
part, namely Article 12 paragraph (3), Article 2&agraph (1) and Article 28 paragraph (2) and papdg
(3) of Act No. 22 of 2001 concerning Oil and Gas.

Such final and binding ruling should be followed tfowever, the fact is the government issued PERPRE
No. 55 of 2005 concerning Retail Prices of Domebkiiel, in 2005 the Government issued Presidential
Regulation No. 55 of 2005 which also revoked Pesidl Regulation No. 22 of 2005 concerning Retalil
Prices of Domestic Fuels and their implementingulgipns. In the terms of considering the Presidént
Regulation, it was stated that in order to allevitite financial burden of the country for the psim of
domestic fuel, it is necessary to reduce subsidies.

By looking at this case, it requires the effectess of every ruling of the Constitutional Courteevthough

it has been regulated in the Constitutional Coawt that the Constitutional Court’ ruling to grahiet
request must be contained in the official gaze®e. that the problem arises in the community is the
regulation of the existing Presidential Regulati®wery liberalized, because it is usually imagiifeid is
observed its content: the retail selling price uélfas intended in Article 2, then adjusted togbenomic
price which can be an increase or decrease in.pAts®, such regulation the economic price in quests

the price calculated based aid Oil Platt's Singapore(MOPS) is the price of buying and selling
transactions on the Singapore oil market.

Because the Constitutional Court’ ruling is gendiabing, the parties related to the implementatbihe
provisions that has been decided by the ConstitaticCourt must implement the ruling. However,
considering the norms in the law are a unifiedeysthere is the implementation of decisions thastrgo
through certain stages, depending on the substahdbe decision. There are decisions that can be
implemented directly without having to make newesulor changes, some of which require further
regulation. This gives an illustration that the &fitational Court’ ruling which states that a staty law
does not have binding legal force, means that threst@utional Court did not cancel the law, butestathat

it no longer has binding legal force.

Considering the law loses the legally binding asxethod and changes, then the Constitutional Court’
ruling brings a change in legal consequences, nanfelnges that occur through judicial review by the
court. The Constitutional Court is not obliged tvgrn or revoke the editorial of articles, paragsapr
laws which are not legally binding from their lavisgit with the issuance of the Constitutional Coruling

in the State Gazette it has been stated that & do¢ bind the article, paragraph, chapter, seciot
paragraph the laws in question. The Constituti@wlrt’ ruling in reviewing the laws does not hatecs
legal sanctions if it is not obeyed and the conadpa ruling without sanctions in constitutionailvlas
called 1ex imperpectd

6. Conclusion

The existence of a final and binding ruling by tBenstitutional Court in reviewing the law is clear
normatively as mandated in the existing constihgldout in terms of the implementation of the arpt
ruling, the existence of this ruling gets more raiten by the structure of the relevant institut&mthat in
the implementation of the Constitutional Court’ingl did not experience obstacles and challengeas fro

1 Achmad Ali, 2008,Menguak Realitas Hukum Rampai Kolom & Artikel Pifihdalam Bidang Hukum.Kencana
Prenada Media Group. p.9

2 Article 59 Act No. 24 of 2003

% See the Presidential Regulation No 55 of 2005 titkr9 paragraph (1)
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related institutions or structures.
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