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Abstract

The purpose of this research is to study and aeay find the ratio of legislation to prohibit digion
regulation for children. This research is a norm@tiegal research, which is done by researchingarb
material, which is secondary data. So the appreaiadn is the statute approach and the concept agiprd his
diversion is seen as providing protection for afefd Based on the results of the study it can Imeloded as
follows: The ratio of legislation to formation Aete 7 paragraph 2 point b Law No. 11 of 2012 comioey
Children's Criminal Justice System is: (a) Divensicannot be pursued because he has failed in the fi
diversion; (b) It has been agreed that recidivafimyds for criminal acts with threats above 7 i$ attempted
diversion; (c) Diversion is proposed for minor cgsand (d) Diversion is sought for the first crinfethe child.
Keywords:. Diversity, recidivist, protection.

1. Introduction

Children are the next generation of nation anates®sor to the existing development struggle. In the
life of the nation and state, the child is the fatof the nation and the successor to the ideatheohation, so
that every child has the right to survival, pagation, development, and growth, and has the tiglprotection
from acts of violence and discrimination as wellcasl and freedom rights (Explanation of Law AcbN23 of
2002). Pancasila as the ideology of the UnitaryteSte#f the Republic of Indonesia is very concerned a
appreciates the issue of justice. The issue ofpigiets a position that is so urgent as a forthefealization of
a just and civilized Humanitarian Precept and dogistice for all Indonesians (Bambang Waluyo, 2011
Discrimination is a treatment that is very contraryhe values in the Indonesian ideology, namelydasila.

Protection of children is one of the responsiieiitof the State. This is explained in Article 288
the 1945 Constitution that the State guarantees ékary child has the right to survival, growth,dan
development and has the right to obtain protedtiom discrimination and violence. Therefore, thadimg of
children who are in conflict with the law shouldtr@ause stigmatization or labeling and lack or elemk of
guidance to them so that they break their hopdseobming a useful youth for their nation (M. Na3jamil,
2013). Referring to this, it is important to agoeea model for handling children in conflict withet law.

The Children's Criminal Justice System Law providesieans of transferring the settlement of Child
cases from the criminal justice process to a crnijastice process called diverse (Article 1 numbekct No.
11 of 2012 concerning the Criminal Justice Systérthe Child). Diversion is an effort provided byetlState
that aims to: obtain a peace agreement betweenwidtien and the Child; completing Child cases outsitie
judicial process; avoiding Children from deprivatiof liberty; encourage people to participate; amstill a
sense of responsibility to the Child (Article 6 loiw No. 11 of 2012 concerning the Child Criminaktice
System).

One should be protected and guaranteed human raghtexplained in Article 28D of the 1945
Constitution. Everyone has the right to recognitigmarantee, legal certainty and obtain protectidrich is just
and gets the same treatment before the law. Ircl&r of the Children's Criminal Justice System Liavs
explained that the juvenile criminal justice systesmarried out based on the principle:

Protection;

Justice;

Non-discrimination;

Best interests for children;
Appreciation of children's opinions;
Child survival and growth;
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g. Coaching and coaching children;

h. Proportional;

i. Deprivation of independence and punishment astadasrt; and
j- Retaliation avoidance.

Article 2 of the Children's Criminal Justice Systeaw as the basis for carrying out the criminatipes
system of children, so clearly provides the beetqmtion for children, not discriminating againsildren, and
providing justice for children. It is all done imder for the future of a child who is dealing witte law either as
a child in conflict with the law, a child who isvdtness of a crime or a child victimized by a crimeyuaranteed
for their future. Article 7 paragraph (1) of theildhen's Criminal Justice System Law states thath&tlevel of
investigation, prosecution, or examination of thaldc case in the District Court is required to seék
Diversion. Then in verse (2) mention that the Dsien as meant in paragraph (1) shall be executehbeif
offense committed: a. be punished with imprisonmeamter 7 (seven) years, and b. is not a repetitieancrime.

Article 7 sub-article (2) sub b of the Children'sriinal Justice System Law states that the repaina
of child offenses cannot be obtained by the Divelden in the elucidation of Article 7 paragraph §2b b
Children's Criminal Justice System mentioned:

1. Repetition of the same crime
2. Repetition of offenses is not the same, and
3. Criminal acts settled through Diversion’s efforts.

Discrimination is so clear in Article 7 paragra@) ¢f the Children's Criminal Justice System Lawatt
equality in front of the law must be felt by evengividual in a country (Petrus C. K. L. Bello, Z)1 Because it
is a manifestation of the protection of the Stajaimst its citizens. Children dealing with the lenre than once
(recidivism) in the Children's Criminal Justice &y Law are not allowed to be diversified. If yoeesthe
explanation in Article 7 paragraph (2) of the sebt®on of the Children's Criminal Justice Systemvlabove,
there will be an expansion of the meaning of re@stli That is a child whose criminal action hasrbeempleted
through diversion, if in the future he commits antnal act, then the child is classified as redgtiand has no
right to obtain diversion in the attempt to resole criminal act. Of course, this will make chaédrwho are in
conflict with the law return to serving time in gon. When a child repeats a crime (re), what néedse
considered is the programs of diversion and thege® of coaching in the correctional institutiohisTindicates
that there is an error in coaching in the corretionstitution. Not only that, the environmenttb& child must
be the main concern. When a child in conflict witle law has been attempted diversion and then goder
diversion program, or after the child in conflicithvthe law is serving his sentence in LPKA, howewen the
child returns to a neighborhood that is not condaitd child development, the child will be diffitub become
better than before. For example, when a streetl diimmits a criminal act, then it is processed after that
takes his sentence. When the child finishes hiseser, and he returns to the road, then, of couhse,
possibility of the street child committing a crimgevery large. As stated by Edwin Shuterland thamal
behavior is learned. Negatively, this means thatioal behavior isn't inherited (Frank E Hagan, 201

The child is the successor to the ideals of thinatherefore everything that governs the childstrne
considered carefully and wisely. Especially foretgion of crimes committed by children. Herbert Racker
mentions that (Herbert L. Packer, 1968):

1. the criminal sanction is indispensable, we coult now or in the foresecable future, get
along without it.

2. the criminal sanction is best available device hawe for dealing with gross and immediate
harm and threats of harm.

3. the criminal sanction is at once prime guarantaed indiscriminately and coercively, it is
threatener

Referring to the opinion of Herbert L. Packer, d@ncbe concluded that the use of criminal sanctions
must be very careful. Because criminal sanctiomns lxa a threat if used indiscriminately, let alomannal
sanctions against children in conflict with the ldtvmust be much more careful, therefore diverssoneeded
for the recidivating of children who have commitgedrime.
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Based on that, it is necessary to analyze whdteigdtio of the legislation forming the Law No. af.L
2012 concerning Children's Criminal Justice Sysfemohibits diversion for the repetition of criminakts
committed by the Child and how the diversion areangnts for residual children in the future willleet the
principle of child protection.

2. Objectives

To study and analyze and find the ratio of regatategislation prohibiting diversion for repetitianf
crimes committed by children and to analyze andrretilate the regulation of diversion for repetitimincrimes
committed by children that reflect the principlepwbtection in the future.

3. Methods

The writing of this research uses normative legslearch methods through a legislative approach,
historical approach, approach. The legal matesiaadllected based on the theme of the issues that heen
raised and then reviewed in depth. The resulth®fanalysis are obtained by using legal logic,|lagguments
and legal principles that will produce a conclusiomesponse to the formulation of the problentiis study.

4. ResultsAnd Discussion

To be able to find out the ratio of legislationrfrdhe establishment of Article 7 paragraph (2elekt
of the Children's Criminal Justice System Law, Mmutes of the Children's Criminal Justice SystemwlL
Article 7 of the Act (2) will be attached as follew

First, an opinion that supports the repetition ofimme committed by a child is not entitled to sedsion:

1. The diversion, which is 7 years under the crimaxtland is not a recidivism, was concerned
with the recidivism. so, if the recidivist is ye®wo not seek diversion because here they
have done it at the time and it still has to becpesed (Harkristuti Harkrisnowo, Minutes of
Law No. 11 of 2012 concerning Child Criminal Justi8ystem).

2. So when we discuss the matter of diversion, we lagveed on the category, if | am not
mistaken, it may be for less than 7 years, them radd allowed to recidivism and that is our
agreement. what became our problem at that timemhgghe diversion was only limited
outside the court process, whether the child whtbbdeen sentenced had permanent legal
force, the possibility of diversion was not openiédpuld be after he entered "wow |
apologize", so he did not spend time the senteBear(y Kabur Harman, Minutes of Law
No. 11 of 2012 concerning Child Criminal Justicest®yn).

3. So countries but it is proposed to be lighter, lpeuader case. Although there are also rape
cases mediated in other countries such as Austtidiee is a mediation rape, but we initially
did not want the serious cases that used thisslore(Harkristuti Harkrisnowo, Minutes of
Law No. 11 years) 2012 concerning Child Criminatize System).

4. Almost the big countries in the world for the démisof juvenile justice, indeed, for the first
time he committed a crime, he never made a decisigo to prison, so if we are here for the
first time, then the child has gone to prison, #ams that in general, we are in conflict with
justice in the international world, when there wiase in America and Europe, the first
sentence must be returned to his parents and timelsupervision of a child counselor. Well,
let's say we are here at the BPS or the BPKS #in@enow the most important is a court
decision. If the court verdict was just exemplifiegla flip thief, then enough is returned to
his parents under the counselor's control, thee iiad thieved his sandals twice it might be
tighter in control but still not put into the coctsnal facility or the LPAS that we call, still
under parental supervision. It was only the thimkt if he still did it, he just went to LPAS.
Therefore, | have also requested clarification ow lour Judge, whether our Judge in the
first case is obliged to punish, if that is theecttse legal system that we are making now for

108



Journal of Law, Policy and Globalization www.iiste.org
ISSN 2224-3240 (Paper) ISSN 2224-3259 (Online) “—.’ll
Vol.76, 2018 IIS E

juvenile justice has no progress, the same, (NutirMunir, Risalah Law No. 11 of 2012
concerning the Child Criminal Justice System).

Secondly, opinions that support recidivism musseght diversion:
1. Itdoes not need to be limited, meaning diversi®aminitial effort, give him complete

freedom and if we motivate and philosophy to mainthe child so that he is not convicted
and coaching it, so indeed the tendency for iraenify agreement may be because it then
involves a fight or murder, murder is certainly family's business too and it seems to me
that if the victim receives it sincerely, with c@rt compensation, for example, it might be
more useful, than in prison there is no benefithion, instead it increases the burden of the
state, the victim also nothing to gain, so in ttase maybe in the sense of not Arabic law,
Islamic law about jihad and all kinds of things mti¢pe good in this case, so as an initial
effort, it is strived to the maximum before, unlgssi find it yes it is okay (H. Ahmad

Kurdi Moekri, Minutes of Law No. 11 in 2012 concarg the Child Criminal Justice
System).

2. According to Mr. Nudirman 's proposal it does neéd to be limited, even if thereisa 7 -
year threat, if it is peaceful, why not, so do wit the outside of 7 years, 7 years continue
to occur, | do not think it is necessary if he ishéld in the capacity of children to do only
the diversion effort, if it is finished, the legglis left by the court (H. Ahmad Kurdi
Moekri, Minutes of Law No. 11 of 2012 concerningil@Criminal Justice System).

3. Recidivism, prison, diversion with very clear ddta child is imprisoned, there is a very
high likelihood that he will become a recidivisnp 10 80% of those in detention at
Berkeley University in California. If that happeinsother countries even though there is no
data about Indonesia, why not happen the samedasésia. | think the condition of the
year is child delinquency, about the same in thelevlwvorld and there is also evidence that
the diversion and running programs actually redugae and recidivism. Means that actual
diversion is far more effective than prison or ttiatal approaches.

The Philippines can be done in Indonesia wheredife is no violence, no rape, no murder,
other cases can diversify, do not have to diversifgt in this diversion process, the victim
is asked but proactively asked to be given an egpian why it is better for the sake of
diversion victims, and for the best interests ofdrhn and countries most victims agree
and want to participate, because the question Vg faobe compensated, not to want a
formal process or want to go to jail.

Australia, there is New Zealand, there is Canauagtare Filipinos, everything is the same
way, diversion must be done if there is no violeritthe child acknowledges the error and
there is sufficient evidence, the process goesutiirofamily deliberation but family
deliberation. In essence, there are children andlitss of the perpetrators and there are
father, community leaders and this deliberatioagen to victims. The victim is explained,
given the opportunity, if you want to please, ieith is no, what opinion is there, how
compensation and opinions are always consideredthen choice of options and
compensation measures, but not the final decisiafiversion or not diversion because it
becomes abrivest not restorative ( Arosio Asnar, Minutes of Law .Nbl of 2012
concerning Children's Criminal Justice System).

The compositions of the Child Criminal Justice ystLaw Article 7 paragraph (2) letter b shows
different opinions. There are those who supportdiversion requirements there are also those whsee For
those who support the diversionary requiremeris, rgued that the repetition of criminal actsha same kind
or non-similar, indicates that diversion has failefherefore Juvenile delinquency no longer needs
diversification. However, this does not reflect mtpction contained in the 1945 Constitution of theitary
State of the Republic of Indonesia. In Article 2&ragraph (2) it is explained that children hawe right to
survival, growth and development and the rightrimtgction from violence and discrimination.
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Analysis of Diversity Requirementswith Nor mative Approaches and Theoretical Approaches

a. Normative Approach

The diversion requirements, especially for repmtitof crimes committed by children of medicine
which violate the principles in organizing the cimad justice system. This matter is regulated iticde 2 the
right ¢ of Law No. 11 of 2012 concerning Child Ciral Justice System. In the explanation of Articlat is
explained that what is meant by "non-discrimindti@the absence of different treatment based bnigity,
religion, race, class, gender, ethnicity, cultund &anguage, the legal status of the child, theood birth of the
child, and physical condition and / or mentally.

It is stated that these acts of discriminationiactuded from the child's legal status. This metnag
when the child has a status of having committedirae; then when the child conducts a criminal #otn he
still has the right to obtain his right in the chival justice process, namely the right to diversaanstated in
Article 7 paragraph (1) Law No. 11 of 2012 concegnChild Criminal Justice System, that diversionstrioe
endeavored towards children.

Diversion is a form of legal protection for juvemitielinquency that must reflect the principles of
protection that have been recognized by the woddjely:

a. The principle of non-discrimination,

b. The principle of best interests for children,

c. The principle of children's rights to life, siwval and development and

d. The principle of respecting the views of childre

The diversion requirements in Article 7 paragraphpoint b are not in accordance with the prina@ple
of organizing a child criminal justice system ahd principles of child protection.

b. Theoretical Approach
Diversion is currently considered a process thatldeen internationally recognized as the best aygt m
effective way of dealing with children in confligtith the law. The idea of diversion initially arobecause
Juvenile delinquency was influenced by several rofhetors outside the juvenile delinquency's sslith as
relationships, education, playmates and their enwirent. Therefore, some expert opinions will béoelated
regarding the causes of crimes committed by childre

1. Edwin Shuterland
Shuterland explains the process of crime commlitedhildren as follows:

a. Criminal behavior is learned. Negatively, this mednat criminal behavior is not inherited.

b. Criminal behavior is learned in interaction withhar persons in a process of
communication. This communication is verbal in maspects but includes also “the
communication of gesture

c. The principal part of the learning of criminal behar occurs within intimate personal
groups. Negatively, this means that the interpeasagencies of communication, such as
movies, and newspaper, plays a relatively unimpuanpart in the genesis of criminal
behavior.

d. When criminal behavior is learned, the learned ugs (a) techniques of committing the
crime, which are sometimes very complicated, sonestivery simple. (b) the specific
direction of motives, drives, rationalizations, astitudes.

e. The specific direction of motives and drives igriea from definitions of the legal codes as
favorable on favorabldn some societies, an individual is surrounded ésspn who
invariably define the legal codes as rules to bsesbed, while in others he is surrounded by
person whose definitions are favorable to the viotaof the legal codes

f. A person becomes delinquent because of an excdsfirdfions favorable to violation of law

over definitions unfavorable to violation of Igy.

Differential association may vary in frequency, ation, priority, and intensity.

The process of learning criminal behavior by asatien with criminal and anti-criminal

patterns involves all of the mechanisms that avelwved in any other learning.

i. While criminal behavior is an expression of gah@eeds and values, it is not explained by
those general needs and values since non-crimiglad¥ior is an expression of the same
needs and valugRose Giallombardo, 1972).

o @
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2. Robert Merton

Robert K. Merton, trying to see the relationshipween certain stages of the social structure
and delinquency behavior, he saw that certain stagéhe social structure would foster a condition
which violations of social nhorms constitute a noknmeaction (so as if there were circumstances witho
norms or anomies). In the theory of anomy, thee taro elements that are used as a concern in
studying various forms of delinquency behavior, abnthe elements of social and cultural structure.
Elements of culture produce goals which means trasgof entrenched interests, which include the
framework of basic human aspirations, such as the 1o live. The goal is a form of unity and is é&es
on the order of values in various levels of feelamgl meaning. Whereas structural elements givdaise
means that means that the existence of rules agyd wfainstitutionalization that are institutionadi
and accepted as means to achieve goals that hamesh#enched in society (Lilik Mulyadi, 2014).

3. Albert K. Cohen

Albert K. Cohen (1955) in his book entitléklinkuen BoysThe Culture of The Gan@he
focus of his attention is on an understanding tledihquency behavior among young people, the lower
class is a reflection of dissatisfaction with tr@ms and values of middle class groups and donsnate
the culture of society. Because existing socialditions are seen as an obstacle to their efforts to
achieve life in accordance with the existing treridas encouraging young people in the lower diass
experience cultural conflict, called frustratiomatsts. As a result, increasing the involvement afdoe
class children in the activities of gangs dndn-utilitarian, non-malicious and non negatistiateviant
behavior (Albert K Cohen, 1955).

The agents ofdelinkuen are separate sub-cultural forms and impose a myste broad
community values. He describes the sub-culturenfething taken from larger cultural norms but then
deflects in reverse and opposite. Delinquency biehag justified by their cultural value system
because the behavior is considered wrong by tigedaultural norms that make the classificatiothef
sub-cultures oflelinkuenbecome (Albert K Cohen, 1955):

a parent sub-culture — the negativistic subcultariginally identified to delinquent boys; the
conflict-oriented subculture — the culture of adargang that engages in collective violence;
the drug addict subculture — groups of youth whHoses revolve around the purchase sale, use
of narcotics; d. semiprofessional theft — youths who engage in ttieft or robbery of
merchandise for the purpose of later sale and nageagain; ande. middle class subculture —
delinquent group that rise, because of the pressafdiving in middle class environment.

R.A. Cloward and L.E. Ohlin put forward a theonyfled Differential Opportunity System
This theory suggests that irregularities in an aoragea are a function of the differences in opputies
that children have to achieve, both legal and dlegals. When the opportunity to obtain legal tsgis
blocked, criminal acts may occur, so that the tangdor involvement in narcotics use or by violence
can also occur. Possible sub-cultures happeneddingao Cloward and Ohlin grouped into 3 (three)
forms namely (Larry J. siegel & Joseph J Senna8198
1. subculture crimes, forms of gang behavior interfdedhe benefit of fulfilling money or property;

2. subculture conflict, the form of a gang that seekfind status using violence;
3. reiterates subculture, the form of a gang with ab@aristics of withdrawal from conventional
goals and roles and then seeking escape by abdisigg or narcotics or the like.

1. Ronald Akkers

Learning TheorySocial Learning Theorydeveloped by Ronald Akkers which is associatetl ehild
delinquency The approach adheres to assumptions, that a rperéehavior is influenced by learning
experiences, community experiences accompaniedalwes and rewards in life in society (Ronald L. Akk
2000). In general, this theory holds that childnethdemonstrate their behavior on the basis of:

a. reactions received from other parties (posiivaegative),

b. the behavior of adults who have a close relatignwith them (especially parents), and

c. the behavior they see on TV and in the cinema.

If a child observes aggressive behavior, for examgh adult slaps or hits another person duririghd, f
and if the child sees that aggressive behavioeimssible or brings gifts (praise), there will d¢endency for
the child to react violently as long as he expamsna similar incident. Eventually, the child willaster
aggressive technigues and will be increasingly swed that the use of violence will bring rewarés.a result,
followers of this theory state that a child whowgsoup in a home environment where violence becartesbit,
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then the child will learn to believe that such bdbr is acceptable and brings gifts or praise (Bswl
Hadisuprapto, 2002).

2. Richard A. Cloward dan Lloyn Ohlin

The opportunity theory departs from the basic agdiom, that there is a strong relationship between
the environment of the child's life, the econontitisture and the choice of behavior that is dond.rRichard
A. Cloward and Lloyn Ohlin argue that the emergeatsubculture delinkueand the forms of behavior that
arise from it, depends on the opportunity, bothdpportunity to comply with the norm and the oppaity to
deviate from the norm. If the group of children {ireir economic and environmental status) is blddkg the
opportunity to comply with norms in order to achéesuccess in their lives, they will experience thatson
(frustration statuy their response in responding to frustrationhairt status, depends on the opening of the
opportunity structure before them ( Richard A. Céo@v& Lloyn Ohlin, 1960).

The important thing to know is that children haeseral stages of development in their unique lives.
This must be known by every party that carries legal protection for children. in certain phasesildren
become very aggressive. The following will expltie phases experienced by children.

Child development consists of several growth phésaiscan be categorized based on the parallelism o
the development of children’s body with childremental development. The classification is group#d B
(three) phases, the three phases are (Richardofvaedl & Lloyn Ohlin, 1960):

1. The initial phase, this phase starts at the aghitfren 0 years to 7 (seven) years which can fegres
to as childhood and mental development, developwigmbdy functions, development of emotional life,
baby language and meaning of language for childhenfirst crucial periodt(ozalter) and the growth of
early sexuality in children.

a. The second phase, this phase starts with the agéoof4 years which is called childhood. In
this second phase, classified into two periods,et@nThe period of elementary school
children starting from the age of 7-12 years isréllectual period. This period is the initial
learning period that begins with entering into aowunity outside the family, namely the
school environment then observing the child andifeef the child's feelings, willingness and
abilities in various kinds of potential, but ardl stored or latency (hidden period).

b. Adolescence / pre-puberty or early puberty knowthapueral period. This period there is
maturity of physical function which is charactedzsy the development of abundant physical
energy, which causes the behavior of children & lmde, awkward, scandalous, impolite,
wild, and others. In line with the growth of bodflynctions, intellectual development also
takes place very intensively so that interest iw keowledge and experience in the outside
world is very large, especially the concrete, tfeepuberty is referred to as pragmatic or
small utility, where interest is directed at tectatiuses.

2. The third phase, this phase begins with the agetofl4 years which is referred to as adolescendage
true meaning of the puberty aadolescenphase, where there is a period of interconneaiwhthe
transition from child to adult. The period of putyesr adolescence is divided into 4 (four) phases,
namely:

a. The firstis the early period of puberty, also edlpuberty / pre-puberty.

b. The second is the negative phase, the setorditer,theverneinungperiod.

c. The third is the actual Puberty period, this ptesiaets around the age of 14 years. Puberty in
girls generally takes place earlier than in boysigrty.

d. The fourth is the adolescence phase, this phage ftam around 17 years to around 19 to 21
years.

In this third phase which covers point three andgt faluring this period there are major changes. The
major changes experienced by the child will havéngmact on attitudes and actions towards more aggre so
that in this period many children in action can diassified into actions that show the child's dgliency
symptoms.

Children are part of the community where their tigimust be protected. Children in the growth period
are often faced with special situations, one ofalvhis the child must deal with the law becauseabions have
violated the applicable provisions in society (Rxidstari, 2015). When a child commits a crime ieslaot
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mean that the rights of the child are taken awayld@n must still be given adequate legal protecfior the
child's future.

After knowing the causes of the child doing evitaso knowing the phase of the child's age which
affects his behavior, we should be obliged to ustded the child's condition and provide maximumaleg
protection. Especially for Juvenile delinquency wlamduct repetition of criminal acts or residuaishildren,
adequate regulation is expected through diversiasrder to create legal protection that reflecesphinciple of
non-discrimination and the principle of best instsefor children.

5. Conclusion

Based on the results in the discussion describedeatthe conclusions that can be raised to answeer t
formulation of the problem in this study are:

1. Ratio of legislation to form Article 7 paragrapip@int b Law No. 11 of 2012 concerning Children's
Criminal Justice System are:
a. Diversion cannot be pursued because he failedeiffirtst diversion.
b. It has been agreed that recidivating of crimin&$ agth threats above 7 is not attempted diversion.
c. Diversion is proposed for minor cases.
d. Diversion is sought for the first crime of a child.
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