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Abstract

The advanced scripless stock trading system irksgchange relates to the principle of law propedyit is
stated in book Il and principles of obligation lawbook Il of Civil Code. In the Civil Code, it istated that the
ownership can only be transferred if it is in actmorce to the existing regulations. Levering priledpas it is
regulated in Article 613 of Civil Code, is contretive to the rules of levering from stocks regutate
Constitution Number 8 of 1995 concerning Capitalrkés. In fact, normative conflict occurs becauserathe
regulation in Article 55 subsection (1) of Congitn Number 8 of 1995 concerning Capital Marketdsted
with the regulation in Article 613 of Civil Codepth are contradictive showing that transfer ownigrgor
intangible movable property, including scriplessc&tin Civil Code, is done physically, cessie od@ssemen,
whereas the constitution of capital market is ddmyebook entry settlement. The mechanism of transfer
ownership on the scripless stock trading systemapital market is by transferring the beneficialnenship of
stock which is noted by debiting and creditinghe stock account on custodian. The ownership tearesf are
beneficial ownership on stock, while registered emship is just transferred after it is convertedstoipless
stock and trading on-line in stock exchange.

Keywords. Transfer ownership on stock, scripless stock tigdin

1. Introduction

Capital market is considered as the effective wawpdcelerate the development of a country. Itkslyi to
happen because it is a media to collect long tarem€ial from society to be delivered to any pratigcsectors.
When the act of public fund through financial ingibns and stock has been well-established, thenéial for
developing country which comes from foreign cowenivill slowly decrease.

In relation to rapid development of science anditetogy, relating to e-commerce for exact, capitarket
authority then introduces as well as regulatestreeit trading system which possibly saves all lstoand other
securities in a form of electronic notes, and afeotransfer ownership can be done electronic@lyough this
trading system (known as scripless trading), stoekéch are originally paper-based will be converted
electronic note. Moreover, for the finishing tractsan, clearing using book entry settlement sysfesm one
account to another is done. In other words, safleading is a stock trading without physical fosmstock
certificate, but book entry settlement among statounts.

The reason of capital market authorities regulatestronic trading system is that it is assumeti¢baventional
trading system by physical form submission causggtoblems because of its inefficient and latedection
process. Moreover, it is difficult to achieve greatmber and transaction value which finally caukes
liquidity. Furthermore, fake stocks that can injua&pital market players can occur in physical sttyvekling
(Fuady, 1999:29).
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According to Indra Safitri, scripless trading igrading system having settlement mechanism andk saeing
electronically. One of the essential purposes fgiément the scripless stock trading system in &épital market
is related to the mechanism that can create dfficiad save transaction. In other words, scripiesfing is an
electronic trading system converting stock cedwificto electronic form. Thereby, the implementatidrihe
trading system can eliminate any challenges causdstacles and any disputes in capital market f§&010).

The existence of scripless stock trading systerapital market is a product of business technolagwt least,
a product of a new and modern system. Thus, phemawkthe relation between law and technology shbe!
involved in the existence of scripless stock trgdsystem in the capital market. In other wordslitseahould

show how advanced scripless stock trading systenbeaused by law, mainly by law in capital marleet that it
can gain maximal benefit for law, law product owlanstitution, including its impact on law institoh

development which is in a form of stock tradingapital market.

To realize the implementation of scripless stoeklitng system, the stocks that will be traded shbeldaved in
the center of depository called Custodian centmalDepository and Settlement Institution, an ingiim
established based on Capital Market Constitutioombler 8 of 1995 to do central Custodian service. For
instance, a company offering activities as depogitmd settlement institution is Indonesian CenBeturities
Depository Ltd. established on December 23, 1998 whegan its Custodian central service on July0200
was at the same time with the implementation apess stock trading system in Indonesia. Howes@mpared

to scrip stock trading system, submission and fearef stock ownership is done electronically. e pther
hand, commonly, scrip stock trading system is dma@ually, and it uses stock scrip. Besides, thenggion
and transfer of the stock ownership is hand to hAadh result, normative conflict occurs.

The existence of Constitution Number 8 of 1995 eoning Capital Market is then expected to give gnea
contribution to the development of country so ttheg target of development in economy can be actielve
other words, capital market is considered as oreffettive media to accelerate the developmentazfumtry. In
relation to the rapid development of science antinielogy, capital market authorities introduce anglement
trading system electronically which possibly salNestacks and other securities in a form of elegitaote, and
the ownership settlement can also be done electlyi Through this trading system (known as sespl
trading), paper-formed stocks are converted inéxtednic note, and for the finishing transactioleadng by
book of entry settlement system is done.

The legal foundations of scripless stock tradingtesyn implementation are collective custody as thsy
regulated in Article 55 (1) of Capital Market Cahgion Number 8 of 1995 with its explanation aslives the
regulations of Capital Market and Financial Ingtdn (now is Financial Service Authority). In thigticle 55
subsection (1) of Constitution Number 8 of 1995 amyning Capital Market, it is stated that “the exahe
transaction settlement can be implemented throwgik kentry settlement, physical settlement, or othays
regulated with government regulations.”

The advanced scripless stock trading system irntalapiarket has a strong relation to the princigl¢he law of
property as it is regulated in Civil Code. In Ci@lode, it is stated that ownership can be diveitatl is
implemented based on the existing constitution legguns. For instance, levering of immovable propdike
stock (Article 511 of Civil Code) is done througbssie or endossemen (Article 613 of Civil Code).

However, levering of stocks existing in capital ketris contradictive levering principles regulatecCivil Code
which causes normative conflicts. Its contradicterpot that Article 55 subsection (1) of ConstaatNumber 8
of 1995 concerning Capital Market is contradictieethe regulation stated in Article 613 of Civil & Book.
Instead, the concept of levering for movable prgpeegulated in Civil Code has been outdated. Toeee
Article 613 of Civil Code needs to be refined amestudied in order to adapt and give benefits émia life.
Another crucial issue relating to levering of stagkhin scripless stock trading system in stockrexme relates
to ownership evidence for scripless stock holdexahse it is crucial to obtain legal certainty.

The basic study of this college is aimed to dig antl discover the ownership transfer of stock witthie
scripless stock trading system in capital market ewnership evidence for stock holders in accordéancthe
development and advancement of technology recently.

2. Research Problems

Based on the here forth explanation, it can betifiet and discussed that:
a. How is the concept of transfer ownership in thél ¢aw system (Burgelijk Wetboek)?
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b. How is the mechanism of transfer ownership of statkscripless stock trading system in stock
exchange?

3. Research Method

Research method takes an important role in a refselarthis study, the research method used is:

3.1 Research Design

A research relates to analysis done methodologicafstematically and consistently (Ibrahim, 20294). This
research is a normative law study which researdmaged on logical scientific of normative law efitdted
based on scientific discipline and ways of sciéntiformative law works which object of the sciensétself
(Ibrahim, 2011: 57). This study, in particular gais completed with empirical study about transfenership of
stock in scripless stock trading system in stoaharge relating to the development of Informatieshinology

(IT). However, it is only as a supporting thingdbtain complete and whole description of researclpms
discussed in this study.

3.2 Problem Approach

There are some approaches provided in studyingTavough the approaches, information from many etspe
related to issues studied can be obtained. Theappes used in this study are:

3.2.1 Conceptual Approach

This conceptual approach utilizes thoughts andritest developed in law which is expected to prodetevant
definitions, concepts of law, and principle lawencountering issues (Marzuki, 2008: 95). This apphois a
qualitative approach used to understand any substaproblems relating to existing values, prinegl and
legal norm.

3.2.2 Statute Approach

Normative law study with statute approach is impated through the analysis of all constitutions and
regulations relating to issues of law being diseds@Marzuki, 2008: 93). This approach is used bsedhis
study focuses on any norms studies in a law reigalathich mainly relates to scripless stock tradaygtem.
Thereby, ratio legis and basic ontologis of scspteck trading in capital market can be found (M&rz2008:
94).

3.2.3 Legal Material Sources

Because this study is a normative law study, theaxreaurce studied and used is in a form of legatens
consisting of primary and secondary legal materials

The primary law material is legal entity having diimy power and authoritative meaning it has autjiofihe
primary legal materials consist of valid constibatiegulations, such as:

a. Constitution of Indonesian Republic 1995;
Civil Code;
Constitution Number 8 of 1995 concerning Capital Market;

Constituion Number 11 of 2008 concerning Information and Electronic Transaction;

® 2o o

Government Regulation Number 45 of 1995 concerringcedures of Investigation in the Capital
Market Sector;

—h

Government Regulation Number 12 of 2004 concerireg Amendment to Government Regulation
Number 45 of 1995 concerning the conduct of Adgitin Capital Market Sector. Decisions of Finance
Minister of Republic Indonesia relating to stock r@mship, stock purchase, stock register, stock
trading;

g. Decisions of Stock Director of Stock Exchange
h. The Rules of Capital Market and Financial InstantSupervisory Board

The secondary law material (Suratman & Dillah, 20E3legal materials relating to primary legal, arah
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analyze and understand primary legal materiald) asc
a. ABiIll,
b. Scholars’ Scientific Works, and
c. Research Findings.

3.2.4 Collecting and Processing Legal Materials

The collection of legal materials, both primary ssetondary legal materials are done through stgdgimd
noting legal materials needed. The legal materdats collected using documentation study which isedo
through existing documents and law regulationsystumth directly and indirectly relating to transfawnership
in scripless stock trading system which also bemihe research object, such @il Code; Constitution
Number 8 of 1995 concerning Capital Market; Government Regulation Number 45 of 1995 concerning
Procedures of Investigation in the Capital Market Sector; Government Regulation Number 12 of 2004
concerning the Amendment to Government Regulatiomber 45 of 1995 concerning the conduct of Acesti
in Capital Market Sector. Decisions of Finance gier of Republic Indonesia relating to stock owhirsstock
purchase, stock register, stock trading; Decisions of Directors of Stock Exchange and Rules of Capital Market
and Financial Institution Supervisory Board. Nekie legal materials are chosen and classified basethe
characteristic of legal materials. Therefore, ih d@e used to analyze proposed problems of the .sflidy
collection of those legal materials is aimed tocdss the proposed research problems easily basdts on
arrangement.

3.2.5 Legal Material Analysis

After all legal materials are successfully collectand identified, analysis on the law institutigmsonducted. In
analyzing the data in this study, prescriptive gsialis conducted meaning that the analysis isdsgiibing or
explaining existing regulations relating to dis@dsproblems in scripless stock trading system tm ga
conclusion.

4. Discussion
4.1 The Concept of Ownership Transfer in Civil Law System (Burgelijk Wetboek)
As it is stated in Article 570 of Civil Code, thefthition of ownership is as the following:

Ownership is a right to enjoy the use of propentely and to behave freely on the property withdolvereignty
as long as it does not violate the existing coumsbih or general regulations defined by an autidréving the
right to define it, and does not interfere otheights; all of which by not reducing the possilyilaf the right
revocation for public needs based on constitutimhwaith indemnification.

If the authority of a property based on the ownigxshased on the theory of the purpose of law, oship
holder has an authority to control it peacefullgd am defend it from anyone who intends to distugbtfanquility
in authorizing, utilizing, and using the properfherefore, it can be concluded that ownership plewitwo
basic rights for its owner:

a. The right to enjoy the use of a property; and

b. The right to behave freely on the property with &dvereignty. In this case, owners are free tg sel
grant, and hand their property to anyone as lorigdes not violate the regulations which force/an
violate public needs or other’s right (see the against law). Pledging the property as debt gueesn
is also included (Wijaya, 2006: 40-41).

Regarding to the explanation, it is stated thatersrhave a right to transfer their property, fatamce, trading
the property. The obligation to transfer the owhgrsnvolves any behavior which, according to lasvneeded
to transfer the ownership of the trading properyrf seller to purchaser.

Because Civil Code has three kinds of properties,niovable property, fixed property, and intangibviovable
property, Civil Code also provides three ways ahsferring ownership which are available for eagte tof the

property.
a. Authority transfer on property for movable property
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Article 612 of Civil Code states:

The submission of movable property as well as gitaa property is by real submission on its propénst or on
behalf of the owner, or by handing keys of buildinghe name of the property situated. The subisgiay
not be done if the submitted property with anottigit has been overruled by someone who intendedeive
it.

From the regulation, it can be seen that it islyike submit the key if the traded property is agerty in a
storage room meaning that its authority submisgatone symbolically. On the other hand, if thepay has
been under the purchaser’s authority, the subnmissiby giving a statement. This way is well-knoasm'‘tradio
brevi manu” (Latin) meaning “short hand transfer” (Subek®8R: 21).

b. Title Transfer (Dutch:overschrijving) in front of a cadastral employee or title trans@amployee or
mortgage employee (i.e. according to Article 616Cofil Code related to Article 620 of Civil Codegrf
fixed property (immovable).

According to R. Subekti, anything that relatesand, as it is stated in Civil Code Book Il, is ifidebecause of
the enactment of Agrarian Principle Constitutiorotitution Number 5 of 1960). Through the Governme
Regulation Number 10 of 1961 which has been redldmg Government Regulation Number 24 of 1997
concerning Land Registration which is the regufaid the implementation of Agrarian Principles Ciitnsion
stating that the transfer of land ownership, suclaad trading, have to be proved by a deed madmbyshown

to Land Acquisition Authorities. The regulation msahat the ownership of the land is also transteat the
time the deed is made in front of the conveyanSebékti, 1982: 22).

c. Cessiefor intangible movable property

Article 613 subsection (1) of Civil Code statestttihe submission of on behalf of credits and otimangible
properties is by making authentic or privately maded in which the rights of the property are dafed to
other people”. Article 613 subsection (2) of Ci@bde states that “the submission for the borrovas ho
consequences unless the written submission has &leawn, approved, and acknowledged”. Article 613
subsection (3) of Civil Code states “the submisgibrach credit because of handed letter is corduttrough
letter submission; the submission of each crediabse of point letter is conducted through lettdrnsission
including theendossemen”.

Stated by R. Subekti, in relation to trading agreeimthe Civil Code followsdbligatoir” system, meaning that
the agreement of new trading put reciprocal rigimd obligations between seller and purchaser: afitig the
seller to give the ownership of the sold propertst giving the right to demand the payment basetheragreed
price, and obligating the purchaser to pay theepdtthe property and getting the ownership tranefethe
purchased property (Subekti, 1982: 23).

In other words, trading agreement, according tal@wede, means that it has not diverted the ownprskhe

ownership diverts whenlévering” or submission is done. Thereby, in Civil Code teys, ‘1evering” is a

juridical behavior aiming to transfer the ownershipthree ways which depend on kinds of propertytas

previously explained. Then, the explanation abdwat ¢haracteristics of trading according to Civild€oas
something which is dbligatoir” as it is obviously stated in Article 1459 of di\Code stating that “the
ownership of sold property does not divert to thechaser unless the transfer is done accordingltded

regulations”.

If the regulation of articles in the Civil Code a#s to ownership transfer on movable propertgdigroperty,
and intangible movable property are analyzed usliregtheory of the purpose of law, it means anatyzire
position of justice and beneficial side of thosgechs. The formulation of justice refers to justiprinciples; one
of which is giving anyone’s proportion. In this east is suitable with Aristotle’s’ statement abdbe same
proportion producing a principle: “giving each pmrswvhat has been his right” (Tanya, 2013: 42).

In the trading context, according to the theorythef purpose of law, both seller and purchaser hewiprocal
rights and obligations, i.e. obligating the settegive the ownership of the sold property and hgvhe right to
demand the payment based on the agreed price.eitter hand, the purchaser obligates to pay ibe pf the
property and demands the ownership submissionegptinchased property as the right. However, theejminof
trading agreement according to Civil Code has negrted the ownership because the ownership isridigre
after “levering” or transfer which is one of juradil acts to divert the ownership. However, the ephmf
transfer ownership of a property can only be img@etad on the conventional trading agreement whsch i
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implemented manually. In the contrary, leveringraanbe implemented in trading agreement using et
facilities because conflict of norm will occur.

Recently, the development of technology, especiallinformation Technology (IT), has offered betefior

human beings because trading, including right esettiht, can be more effectively and efficiently dasing

technology. In this case, it is suitable with thedry of utilitarian stating that law should be éf#cial for human
life. The fine law, according to this school, idaav that can bring great happiness for societies {reatest
happiness for the greatest number) (Bentham, 1980:

4.2 The Mechanism of Transfer Ownership of Sock in Scripless Sock Trading Systemin Stock Exchange

Principally, regulations stated in Civil Code aralig for this scripless trading system. The redote
mentioned relate to levering concept and right poomcept based on civil law procedure.

Levering or transferring is a way to obtain impattand frequently happened ownership in the soclatyhis
case, it is the law institution which specificakpown in civil law system. In civil law concept,viering or
transferring means transferring property by the @ver in the name of his name to another persas, #nother
person has the ownership of that property. Moreasigil law consists of ways of property submissighether
it is moving or fixed property as the following:

a. Levering of tangible movable property is regulatebed on Article 612 subsection (1) of Civil Code i
which it is done through the real leverifgtglijklevering) or hand to hand levering.

b. Levering of intangible movable property, such as sabmission of credit lettetan tonder, regulated in
Article 613 subsection (3) of Civil Code, is by tteal levering. Besides, the submission frggnam credit
(on behalf of someone) stated in Article 613 sutiseq3) of Civil Code is bycessie in which authentic
certificate oronderhands (under hand) stating the credit has been divadesghother person is made. The
submission ofan order credit regulated in Article 613 subsection (3)Gdil Code is by letter submission,
includingendossemen stating to whom the credit is diverted which istien behind the credit letter.

c. Levering of immovable property, especially relatity land, after the Agrarian Principle Constitution
Number 5 of 1960 enactment, is made at the timeaoifer ownership deed is made in front of thed.an
Acquisition Authorities (Rokhmatussa’dyah & Suratma011: 220-221).

In recent decades, the development of scienceeathdlogy has made great development and growitllyap
The development of science and technology has eredetl information to all over the world. One ofiethis
electronic technology in which electronic commeicahe world trading traffic having positive andgagive
impact on society’s life.

According to Hasan Fawzi, any great changes oatuapital market causing significant changes irtksto
trading by the development of technology. Moreotteg, settlement of stock exchange transactionddselops
from the settlement per each transaction to nett@mgl even scripless settlement was implemente2D00
(KPEI, 2013).

Rapid development of Information Technology (ITslechieved positive response by exchange authehitgh

is proven by the implementation of scripless stwakling system. In scripless trading mechanisns, itnlikely

for stock exchange as the front office to implememtithout support from other institutions, suchladonesian
Central Securities Depository Ltd. and Indonesigafing and Guarantee Corporation which back upstbek

trading.

The scripless trading system is based on Articlsfsection (1) of Constitution Number 8 of 1995a=rning
Capital Market stating that the settlement of exggatransaction can occur by the settlement of beuky
settlement, physical settlement, or other waysleg¢gd by government regulation.

Book entry settlement refers to the fulfillmentrafhts and obligations existing as the impact otktexchange
transaction which occurs electronically by reducihg stock from one stock account and adding tbeksto
another custodian. The transfer of stock ownersitipurs at the time the stock is reduced from opekst
account and then added to another stock account.

In relation to book entry settlement, accordingRegulation of Capital Market and Financial Instiat
Supervisory Board Number VI.A.3, Attachment of Bsoh of the Head of Capital Market and Financial
Institution Supervisory Board Nomor: Kep-/PM/199 @ecember 1997 concerning Stock Account on
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Custodian, it is further described that in scripletock trading system in stock exchange, the evelef
ownership for the stock holders occurs by seeimgstiock account which are for the beneficial ownigref
stock and the transfer of beneficial ownershiptotls which occurs by debiting and crediting in &@ccount
on custodian. Then, it is confirmed to stock ac¢cwiders about the stock trading. In this case,pfoof of
beneficial ownership of stock is given by custodiarstock account holders in a written form confitian. In
fact, the Regulation of Capital Market and Finahdiestitution Supervisory Board Number VI.A.3 regtd
mechanism of stock ownership transfer of stockhim dcripless stock trading system at the time oklentry
settlement.

For the registered ownership of stock is proverthgyannouncement of issuer about sharing rightsgistered
stock owners if the stock has registered in a samdount in particular time, after the registergtis is in the
issuer book on behalf of the owner has been coedéat scripless and on line trading.

In contrary to civil law concept (see Article 618Qivil Code) in which the transfer of right is demisingcessie

or endossemen, the regulation in Article 55 subsection (1) ofrSttution Number 8 of 1995 concerning Capital
Market states that the ownership transfer occurbidying book entry settlement by reducing the stivokn
stock account from one and adding it to anotherkséacount electronically. Juridical ownership sf@n occurs
at the time of stock levering or the stock is remtlfrom one stock account, and then added it tthanstock
account. Therefore, the concept of ownership tean&fr intangible movable property, as regulatediiticle
613 of Civil Code, which is considered as outdaed not practical in the scripless stock tradingteay in
stock exchange, has been neglected by capital talegers.

Conflict of norm occurs between regulations in Ci@bde and Constitution Number 8 of 1995 concerning
Capital Market need to be considered. Thereforpstitotion makers should review and refine somileg in
Civil Code aiming to adapt and give benefits focisty’s life in this technology era which is advadcand
modern.

The adaptation of law to the modern technology lmaseen through the use of technology in some itatish
regulations, such as Constitution of Indonesian uRkp Number 11 of 2008 concerning Information and
Transaction Electronic (Constitution of ITE). Itaurs to make the law keeps following the developnoérera
and fulfill human needs.

In relation to human need issues, Rahardjo (in da8913: 190) states that law (progressive) doésaueive
law as the absolute and final institution. Insteidds very determined by its ability to serve humdn other
words, the law is not for itself, but for human.

Moreover, Jeremy Bentham, Utilitarianism schoolddats, as well as John Stuart Mil and Rudolph Vioerihg
state that the point of the law is that it haseddeneficial for human happiness (Bentham et 8961112-113).
In conclusion, according to this school, a good imthe law that can produce great happiness ftiego

5. Conclusion
Based on the explanation relating to problems psegdpit can be concluded that:

Having three kinds of properties: movable propditgd property, and intangible movable propertiilCCode
regulates three ways of transferring ownership mctv each of them is available for each kind ofpamty:
authority submission on the property for movableperty, title transfer for fixed property, amgssie for
intangible movable property.

The concept of stock ownership transfer in scripteading system in stock exchange relates to ¢keldpment
of Information Technology (IT), meaning that it dosot use physical fornegssie or endossemen. Instead, book
entry settlement is conducted by reducing stoclstotk account and adding stock to another stockumtc
electronically. The stock transfer of beneficialm@mship is noted by debiting and crediting in stackount on
custodian. Besides, the diverted ownership is theksbeneficial ownership. On the other hand, tgistered
ownership will be diverted after being convertedstoipless stock and trading on-line in stock exgea This
system exists because of the existence of sciemtéeahnology development which has provided easiaed
benefits on human life in fulfiling needs. Howeyeonflict of norm in scripless stock trading syste stock
exchange as the impact of technology developmentdiae concerned. Thereby, Legislative Institufidouse

of Representative) which has a role to create datieh should review and refine the regulationditicle 613

of Civil Code, especially for scripless stock, imer to adapt and give contribution to social &fed knowledge
development.
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