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Abstract- The subject of this research revolves around thkesrwof tort liability as a basis for the
manufacturer's Liability which is one of the topitkat hardly any person can disregard, whether a
manufacturer or a consumer, because people neddabwith the goods in their lives as it is a neitysof life.
Accordingly, there must be a legislation that pobéethe consumer from the manufacturer in caseetéa in
the goods which is caused by the producer diveliafeavior of what is considered proper or is a lofeaf the
general legal obligation of not harming others.
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l. Introduction.

The technological and scientific progress was ageonied by industrial and commercial developmenalin
fields, which led to a doubling of the human neémisproducts and commodities of all kinds, whetimetheir
practical or personal life. These products have itwpacts on human life. a positive impact thatlfede their
needs and giving them a sense of well-being, aach#gative impact of damage that may be causetidset
products.

The damages which is caused by defective or hamardmducts are not limited to the contractor hifmset
also to other persons who have a contractual oelstiip with the manufacturer. However, these prisdoway
cause harm to them because of their connection tivithconsumer for example, his family members er hi
friends so the protection should not be limitedhe consumer or buyer only but it must be extertdeathers
that may not have a contractual relationship withmanufacturer.

The recipient also loses his ability to hold thedurct contractually if the product or goods readhies after a
series of successive sales because he does natleanght to direct claim on the manufacturer. rEffiere, there
must be a way to seek compensation for the dansgeed by the defective product.

The manufacturer 's liability in this case is sgbj® the provisions of Article 256 of the Jordami@ivil Code
and Articles 1382-1383 of the French Civil Codetbe responsibility of the person for his actionattbause
harm to others. The (French) legislation requiresing the person's tort liability for the damagattharm other
parties in order to be charged as the responsiblki® fault. This is based on the legislation teatablished
responsibility due to the personal theory (error).

As for the Jordanian law, the objective theory wdspted in principle as a legal basis for liabilityvas not
based on error as a basis for liability but rathreithe basis of damages. Therefore, it is not rsacgdo prove
the fault of the tortfeasor. However, the Jordar@ugislator did not take the theory of objectivity absolute

terms, but also took the theory of personal exoeptly in some places.
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Il. The problem of the research:
The problem of research lies on setting speciavipians for the liability of damages caused by prid, and
whether if the provisions of contract liability adéfault are effective as a basis for raising gsponsibility of

the manufacturer and pay compensation for the dasnegused by his defective products.

M. The importance of the research

The importance of the research lies on the chadlgrased by the nature of the damages of these oty
the general rules, especially the rules of liapifitr the contract, since these damages are natedaby the
contract between the contractors but rather theatiéfi the products under contract ,the differericgle nature
of the damages created a legislative gap, the Rrimiiciary attempted to decrease the gap by deimejoand

adapting general rules of civil liability to suiittvthe nature of these damages.

V. The objective of the research

The main objective of this research is to &ae rules of tort liability for the manufacturexsponsibility of
the products, in addition to the following objeeth
1-Clarifying the liability of the product’s manufaeer for his personal actions.

2- Clarifying the fault of the tort liability of #hproduct’s manufacturer.

V. Research methodology:
The researcher used a comparative approach inrdlsisarch by comparing Jordanian law and French

legislation with regards to the rules of tort liftgias a basis for the liability of the product mdacturer.

VI. The first Chapter
Tort of negligence as a basis for manufacturer’s dibility

The responsibility for personal behavior isdzhen a fault which must be proved, as requiredrhigle 1382
of the French Civil Code: "Any act that causes h&rrthers requires that the person who commith amcact
should compensate the harmed person.”
In accordance to the previous text, it is notideat the legislator has imposed the need to estahblisevidence
of the manufacturer’s fault to compensate the fifhs the manufacturer failed to abide to custontsehaviors
and breaches the general obligation imposed biathavhich is not harm to others. The plaintiff esponsible
for suing a claim and proving that the harm thatshéfered from is due to the fault of the manufaetu
negligence.
It is known that, responsibility for the acts basedthree elements, so the affected party musteptioe fault, the
harm and the reasonable relation since the faukezhby the deviation of the manufacturer fromahstomary
behavior or the breach of the general legal okibgabf not harming others. As for the damage, dudes the
harm caused to the victim by his money or body, tixematerial or moral at the present or in futasdong as
the occurrence of the damage is definite, and gwedamages of the original damage. Finally, tlaéngff must
prove the causal relation between the error andadamwhich is the connection between the causettand

result, which indicates the damage was the redulhe manufacturer's error, the evidence in thisecés all
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methods of proof for being physical faéts
The Jordanian legislator stated in Article (256 Jhe Civil Code that: "Any damage to third partissiecessary,
even if it is not exposed by warranty." This adi@sserts that the Jordanian legislator establibalitity for
tort rather than fault, which means that the leq@i adopted the objective theory not the perstiredry, and
the responsibility lies on tortfeasor, whether fienentally capable or not
However, the provisions of article 257 of the Ci@ibde, states: "Damage shall be caused by direcausing
injury.” Thus, in case the damage occurs diredtlyequires guarantee and without any conditiort. ibit is
caused intentionally, it involves infringement,antion or the act is conducive to damage.
According to the previous Act, It is clear thattie damage occurred directiyo condition is required , but if it
is caused intentionally, it must involve intentiofringement, which in Islamic jurisprudence meaimgustice ,
aggression and breach of rights

Some argue that infringement has one concept tivéitconcept of the physical element of error thatcting
out of the ordinary behavior of the prudent persehereas intentional negligence means that thevimhis
done deliberately and intentionally, the persodingly and directly commits the act and its consates. Then
intention or deliberate in warranty is to carry the act with intent to harm the other parfies.
Therefore, the responsibility or guarantee of téf¢asor, in the Jordanian Civil Code which isetafrom the
Code of Judgments ,should be met by the availglgfitthe challenge, intent or negligence, ie, eitie intent
to cause harm to others or to negligent in theesehsrror
Both intent and neglect judgment require recognitibthe tortfeasor
From this we conclude that the Jordanian Civil Cbde taken the idea of error (infringement or dehibe)
exceptionally with respect to the responsibility thie tortfeasor, when required to the infringemant
intentional damage.
Moreover, what confirms the validity of the abogenhat has been mentioned by the court of cassatiorany
of its decisions. The Jordanian legislator alsolément the personal theory which is based on eiarggiterror,
in addition to the objective theory. As stated ome of its decisions that "Wrong is the strengthcivil
responsibility, and its existence depends on i, i&this error is denied, there is no respondipitir guarantee.”
And because most cases that affect the consumeroasidered as a reason not a direct cause, casqu
there must be infringement or intent to establishresponsibility of the manufacturer or the prsiesal seller
in accordance with the circumstances of the casecénsumer must prove the infringement ,negligeawcd the
error of the manufacturer. From this we concludg the Jordanian Civil Code required that the féarlfiability

for a harmful act in the field of product liabilibe proven to be a cause of injury in most cases

1 Adnan Ibrahim Al-Sarhan and Nouri Hamad KhatertO@0 Explanation of Civil Law, Sources of Personajti®s, Dar Al-
Thagafa, Amman.

2 Amer Mahmoud Al-Junaidi (2010), Civil Liability fodarmful Industrial Products Damages, ComparativeltMaster
Thesis, Birzeit University, Palestine, p. 111.

® The direct means of what was the direct resuthefaggressor initiated an act without mediatinigvben them another act
causing the damage, and this is the opposite ofdhee that needs to do other action independeheadct of causing the
contribution contributes to the result.

4 Rana Najah Taha Dawas (2010), Civil Liability of tResearcher, Comparative Study, Master Thesis, AatNaptional
University, Nablus, Palestine, pp. 25-26.

® Asma Mousa As'ad Abu Sror (2006), The Wrong Cotineffort Liability, Comparative Study between Eggptiand
Jordanian Law, Master Thesis, An-Najah NationaMdrsity, Nablus, Palestine, p.

® Amer Mahmoud Al-Junaidi, Civil Liability for Damageof Damaged Industrial Products, p. 113.
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In order to say that there is an error, it is neagsto prove that the manufacturer's behavior egligence
caused damage to others, and thus this is condidg@r@bnormal behavior of the ordinary prudentgrefsom
the same community to which the manufacturer bedang what the manufacturers do must be considased
breach of the duty of care and caution this behasoald not be committed by any producer or sellef the
community to which the person to whom the claimdompensation has been filed. The plaintiff musildish
the evidence of the act performed by the manufactr his refusal of accomplishing his respondipilvhich is
considered as abnormal behavior

Nevertheless, it is difficult for the plaintiff tiind proof, especially with the progress of the hetsm and the
development of production methods and the complexditthe composition of the products. It is possithat
there is a defect in the product which leads tarhtr others, not due to the behavior of the martufac or
distributor that is considered an abnormal behavianay also be difficult for the plaintiff to edilish a proof in
cases where the proof of error requires trackimgctmmodity at different stages of its preparatmidentify
the manufacturer behaviors and his conformity whth customary behavior of another manufacturenefsame
community?

Practically, some cases show that the plaintifé$okis right for compensation because he coulprmte the

fault of the manufacturer, resulting in the lossialility for defective and hazardous products.

VII. Chapter Two

The means provided by the judiciary to reduce the brden of proof of error

A. Section 1: Conducting the error from the surroundng incidents.

The French judiciary sought to assist the victimphoving the fault of the manufacturer and to redtice
difficulty of the proof. by determining the erroff the manufacturer through investigating the sumcbog
circumstances of the case, when some incidentesetcases indicate the occurred error . For exaimmne of
the cases which was about a defect in a tap os@ige. The French Court of Cassation consideredipe
manufacturer to have made a mistake because ipfwaed that the risks of these faucets had beewikror a
long time and caused several accidents duringrénaqus eight years, all due to the same reason.
Although, the company was ordered to withdraw thésfective faucets ,they didn’t respond, so then&ne
Court of Cassation decided that since the compealyze by its knowledge the risks of its productigmch was
directed to customers , they should conduct thessssry review of this production and to take thgoms
required to ensure repair products

In this case, we recognize that the court basgddtgment on the error of the manufacturer on ddjpenon the
previous facts, as it was found that this defect dgprecedent in causing the damage, and the nworgadid
not take any action of withdrawing or re-reviewihg product As a result, the court imposed to camspte the
victim for the damage caused by the defective prtdafter proving the error of the manufacturemubing the

relevant facts, the court in this case has edahle plaintiff to prove the error.

1 Zuhair bin Zakaria Hareh, (1999) The fault in tieisponsibility, comparative study, PhD thesis) &hams University, p.
265.

2 Muhammad Sabri al-Jundi (2015), in tort liabilfiyr the harmful act - study in the Western jurispence and Islamic
jurisprudence and civil law, Dar Al-Thagafa, Amman91.

3 Zahia Houria Si Yousef (2009), Civil Responsibilifiithe Product, Dar Al-Homa, Algeria, p. 214.
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B. Section Two : The manufacturer’s violation of codeof conduct and breaching contractual

responsibility

. Firstly: The manufacturer’s violation of code of canduct.

The legal rules, regardless of their source, whethe text of the law, a decree or professionabaasions,
require persons to be subjected to certain behavioh as the rules governing the production anlitalision
operations, so that the violation of this behavsoconsidered an error of responsibility. Thuslthbility of the
manufacturer is judge in the case of not respedtiagules when exercising his profession. Suchatian shall
be a penalty of error allowing the injured partyse®k compensation from the producer or distriblitor

It proves the manufacturer tort of liability as a tesf violating either the rules of law allied withis
professional activity, or in violation of profeseal codes .

we will try to provide a statement of manufactigefiolations, and how to be considered a mistakshiort.

1- The manufacturer’s violation of legislative rules

Several specialized legislation regulates the rtibes a professional must abide by. These rulekidecthe
specific rules for mandatory data that the manufactmust provide on the product or on its coverthe rules
relating to the control and safety of the raw miaterinvolved in the manufacturing procéss

Accordingly, the manufacturer must follow theseesund do not deviate from them, because not agpthie
required behaviors by the legislative rules is abered a mistake of negligence, and in this cagbke,
manufacturer assumes the responsibility to comperisathe damage caused to the victim. and thénvimust
prove the violation of the manufacturer to the $éagive rules, by this he could prove the manufaatarror.

2- Manufacturer’s violation of professional code

Professional codes are another source of ruldsathmanufacturer must follow and respect, thateigry
professional is subject to these codes and is algre of them and this leads to their applicatighout any
restriction, the product must adhere to the pradess behavior used by the same members of theegsn to
which it belongs

French jurisprudence stressed the need to meeiettesssary conditions for attributing the custonraty to the
professional codes, so that it can be considereal smurce of the obligation of the manufacturer ing to
prove his liability of the damage due to misfeasawbien it fails to perform this obligation. Whichaaild be a
common practice among them, and if possible, tmalpecan be imposed on those who violate it

However, the question arises as to whether theviellp of the manufacturer to professional codesgms him
from committing the fault, and if he does not alwdgllow the codes of the profession leads to €?ror

The Paris Court of Appeal replied to this questionone of its decisions that it was not sufficidot a
professional to follow the professional codes idesrto avoid the description of the error. The @dad
absolute freedom to assess the extent to whichdhéduct of a professional was considered to beragnto the
rules of caution .Because professional codes reptesly a minimum amount of safety precautions stmauld

be included in the commodity, it is necessity t, this is not sufficient to avoid error, and themef the question

1 Abdul Hamid Al-Diasti Abdul Hamid (2010), Consuntrotection in light of the Legal Rules of Producatility, Dar Al-
Fikr wa al-Lawun, Mansoura, Egypt, p. 320.

2 7ahia Houria Si Youssef, Civil Liability of the Rtoct, p. 217.

3 Abdel Hamid Diaasti Abdel Hamid, Consumer Protaein Light of the Legal Rules of Product Liabilify, 320.

4 Hassan Abdel Basset Ghali (2000), Product LiabiityDamage Caused by Damaged Products, Dar al-Nalh&leabiya,
Cairo, p. 110.
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whether the manufacturer violates the professioodés is a mistake or not, the decision of thisdsefer to the
in charge judge
As for the second question, the manufacturer igakés if he does not adhere to the scientific authriical
assets known in the field of industrial productisa,he should not stop at the known-traditionalmsesnd does
not seek to develop them, but it is obvious thaéméver technological develops new ways of prevardind
safety from the risk of the products that he predude should seek the development of his prodaatspe
with these new means, provided that these modeamsngrovide better protection against the riskgraon to
the old methods, although the opposite should aatiandoned by the manufactifer.
. Secondly :Producer violation of contractual obligaions

Under the traditional rules of contractual lidpj the contractual fault is separated from thed liability,
because the contracting service is a closed cironitits parties in accordance with the principle of
proportionality of the effect of the contract.
However, the desire of the French judiciary to julevprotection to non-contractual stakeholders tangirotect
them from contractual errors has changed thisttoandil view
Where the French judiciary considered that notvalig the injured party to establish his claim imt tihability
for breach of the producer by one of its contractidigations leads to the unfairness of the thgedty to the
contract, because the defects of the thing oiisks rmay not only cause harm to the contractoralsg to other
persons, For example, a car with defect in its é&sakill not only harm its buyers but it also thesat the safety
of those traveling in this car from the family oiehds of the buyer and sometimes even pedesiviatise road,
as well as corrupt food that may cause damagertebnger
For this reason, the French judiciary expandedded@ition of the obligations of the producer todsrthird
parties, and derived from its contractual erroredadlt error based on the liability of the producértort
.Consequently, the French courts have tended tarddgreach of contractual obligation as a faulhdeess the
liability of the tortfeasor, and therefore the hieaf the producer liabilities which aim to enssadety from
damage caused by the defects of the commoditytaimdure if the product matches what it is produfce.
Obligations aimed at ensuring the safety of damagelting from the inherent danger of the commoditgl
processing it to ensure the safety of those whegmssand use it is a contract, but if it causes harothers, the
latter may rely on it to prove the producer’s witiability.*
As a concrete example of the above, in a casevimgthe use of an adhesive by a person to instaihdustrial
floor in one of his rooms with the help of his sitnled to a fire in the house, following the soigsition of
sulfur in the next room, These two persons wer@gsly injured and the French Court of Cassationstered
that the lack of precautionary statements regarttingarticle (and therefore the breach of infoiorgtresulted
in the liability of the producer against the fatlzexr a buyer and its tortfeasor responsibility talgathe son to
whom he has no contractual relationship

Despite the attempts done by the French judiciametiuce the difficulty of proving the error of theoduct, it

1Zahia Houria Si Youssef, Civil Liability of the Prodt, p. 219.

2 Abdul Hamid Al-Diasti Abdul Hamid, consumer in thight of the legal rules of product liability, B21.

3 M. Jacques Ghestin, 1, applicationdesregles sgae$ de La vents ala responsabilit des fabricantslistributeurs
deproduits en droit francais. Rapport presentsp#taque organize Les 30 et 31 Janvier 1975. Pn687..

4 Abdul Hamid Al-Diasti Abdul Hamid, consumer in ttight of the legal rules of product liability, p21.
® Decision of the Civil Chamber of the French Cour€afsation 31 January 1973.
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remains impossible for the victim to prove the erod the product in some cases, especially whenyman
elements interfered in the production process, siscpeople or machines and as preceded it is Bgttegprove
the producer’s omission of ordinary behavior, amdll cases the burden of proof is always relieghenvictim
Therefore, the French judiciary sought to make tbsponsibility more objective by using theoretigedvisions
that bear liability or risks and do not require #veor of responsibility. It stripped it of the @ef error and
placed it on the idea of guarding (product errgrissumed)

The producer remains in the custody of his proddetgpite the transfer of ownership to others, bez&e is the
only one who remains able to monitor all the eletmeand compositidn Although French law has used the
theory of objectivity in some places, this theoasmot formally adopted as a basis for responsipbut based

on error

VIII. Conclusion

In this paper, | discussed the rules of tort lidfpihs a basis for the responsibility of the progtuof the goods. |
divided it into two sections, the first of which sv#he torte of liability as a basis for the resploitisy of the
producer in the second section, | clarified the msgarovided by the judiciary to alleviate the buraé proving

the error were clarified and included a set of twsions and recommendations

. Results

1-The Jordanian Civil Code has taken the idea wfrdinfringement or intentional) in an exceptiomaanner
with respect to the responsibility of the tortfegsehen it requires the infringement and intenticdemage.
2-The Jordanian Civil Code requires that the fearfiability for a harmful act in the field of pduct liability be
proven to be a cause of injury in most cases.

3- Under the traditional rules of contractual llapj the contractual error is separated from thaltf of tort,
because the contractual service is a closed cironitits parties in accordance with the principle of
proportionality of the effect of the contract.

. Recommendations

1-We hope the Jordanian legislator to expand tHmitlen of the obligations of the producer towarttsrd
parties, to consider a contractual fault a torttfaased on the responsibility of the manufactuiedgility, as did
the French judiciary.

2-The manufacturer must cope with technologicalettgyment and invent new means of prevention anetysaf
from the risk of the products he manufactures, seek to develop his products in accordance withribdern

means.
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