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ABSTRACT

At the end of December 2008 Bank Century recordedsiof Rp 7.8 trillion. The Bank is granted fumgliof Rp
1.55 trillion on February 3, 2009. The bail gragtior bail out to Bank Century is a decision of Fieancial
System Stability Committee (KSSK9rmed based on GovernmeRégulation in Lieu of Law (Perpp®umber

4 20080n the Financial System Stability Nethich later established Bank Century as a failedkbaith
systemic impact. Determination of failed bank wstrstemic impact bpolicy-making officialsis considered an
abuse of authority if the policy creates a legal palitical debateHowever, this policy cannot be judged by the
discipline of law or itdmplementer apparatysverheidbeleiylwhich is an area of administrative law regardless
whether there is a validity of substance of thosécigs or not.Policies issued in urgent and emergency
conditions are generally not in accordance witkwen against the written rules. Therefore, thecpediissued in
emergency conditions cannot be assessed or medsyredulatory products under normal circumstanCese

of the consequences is an emergence of allegafioriminalizationof the policy.In the view of law enforcer,
such action cannot be qualified as criminalizing piolicy if part of the policy-making mechanisnmestablished

on the basis of predetermined norms. The SupremetGs the highest judicial institution has a diffet
attitude in deciding a case related to governmeaticya Based on law and regulations, the Supreme Court
pleaded guilty to policy-making officials who misgs authority and provided clarity of responsiblgale
subjects if there is a state loss, namely to paiaking officials and parties that caused the harfkil.

Keywords: bail out, failed bank, systemic, policy-makindicifls, abuse of authority.

A. INTRODUCTION

The case of Bail out of Bank Century not only raifige debate that should be legally responsibleroth
than Budi Mulyawith regard to the bail out to Century Bai@®an April 9, 2018 the South Jakarta District Court
granted part of the pre-trial lawsuit by a non-goweental organization called the Indonesian AntirGption
Society (MAKI) to the Corruption Eradication Commsiisn related to the investigation of the Bank Centu
case. The Bank Century case has been running fged from 2008 to 2018 and has never been coscplet
until now. The Pretrial Decision Number: 24 / Pih? 2018 / PN.Jkt.Sel on April 09, 2018 provest it
Century Bank case raises various kinds of dissesbciety. The case also raises the question oéxtent to
which the boundaries between policy and abuse thibaity can be held accountable.

The Ministry of Finance of the Republic of Indorseesésponded to various disagreements regarding the
prevention and handling of the financial systensisriand provided an explanation of the decisiorthef
Financial System Stability Committee (KSSK) of GegtBank which is inseparable from the global ficiah
crisis in 2008. It starts from the failure of matg payment in The United States in which crisis noltyon
destroys the banking system in the United Statgsalso extends to the countries in Asia includimipnesia.

On the other hand, the step of economic rescuaglthie financial crisis of 2008, the Government of
the Republic of Indonesia has issued tiiRegulations in Lieu of Law (Perppay well as Perppu No. 2 of 2008
concerning Amendment of Act of Bank Indonesia (@i Perppu Number 3 of 2008 concerning Amendment of
Act on Deposit Insurance Corporation (LP8hich was issued on October 13, 2008 and lastlpfReNumber 4
Year 2008 regarding Financial System Stability NE&SK) which was published on October 15, 2008.
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The Perppu ofrinancial System Stability Net (JPSK) regulatesahthority of the State, Government
and Bank Indonesia and other State Institutiorsy &sued in times of crisis. Perppu consistin@bfarticles
that essentially regulate the prevention and hagdiif financial crisis system include handling idiffities of
liquidity and solvency of banks and non-bank firiahinstitutions that have a systemic impact.

The role of the State or Government together wWithdentral bank is done by granting bail out sadirce
from the State Budget (APBN), as tlast net or as ultimum remedium (last effort) iétthree nets that are
previously published do not run effectively. On @mr 15 2008, the material of Perppu of Financist&n
Stability Net (JPSK) issued by the Government oelyulates the fourth net namely the attempt of &rton
and Crisis Management while the previous three hate been regulated in a law itsedat has been existed
before.

Any policies issued in times of crisis if they dotmave a firm legal basis it may cause legal pobio
the policy makers in financial field®?olicymakers have not got a firm legal protection the steps taken in
saving the economy. One of the consequences iallggiationof existence of criminalization of the policy. In
the view of law enforcer, such action cannot bdified as criminalizing the policy if part of theopicy-making
mechanism is established on the basis of predeatedmorms. A policy is said to have a legal flawtifs
considered contrary to law and principles of goodegnance.

Freedom of action is given to government officiaécause the function of government is to conduct
general welfare, which is different from the fuoctiof the judiciary that resolves the dispute. thdiion,
because of the government's function that hasce tlae demands of serving the increasing publerést, both
in the social and economic fields. The policy alegal action of a government official is a wisheintied to
produce legal consequence in the field of admiatistn. Any policy made may result in the objectmfnthose
who feel disadvantaged by the decision. In ordar &hpolicy can be sustained from a lawsuit byieamho feel
disadvantaged, any policy should be spared froml légfects gnrechtmatigy.

Provision of bail fund or bail out to the Centunarik raises the pros and cons in society, also the
economists to members of the House of Represeasat®roups that are pro or con, each has its oaungis
and reasons. For those who are contrary to CerBamk's bailout policy argues that the policy can be
criminalized because there are certain interedtintehedisbursement of funds to Century Bank and there are
some requirements that do not met in the bailoatgss. Bank criminal offenses in this case inclaidiese of
authority in the provision of the Short Term FinemcFacility or FPJP.

The step in the rescue of Bank Century starts fteenFinancial System Stability Committee (KSSK)
which establishes Bank Century as a failed bank systemic impact through the Decision of FinanSigtem
Stability Committee (KSSK) Number 04 / KSSK.03 /080and requests thHeeposit Insurance Corporation
(LPS) to handle in accordance with the Law of thegp@sit Insurance Corporation.

The authority of thd=inancial System Stability Committee (KSSK) stdrtsn Perppu no. 4 of 2008 on
Financial System Stability Net (JPSK)hich regulateghe Financial System Stability N&tPSK)objectives,of
functions and tasks the Financial System Stab@ibynmittee (KSSK). Granting bail or bail out to Ba@kntury
is a decision of Financial System Stability Comest{ KSSK)formed based on Regulation in Lieu of Law
(Perppu)No. 4 of 2008 on th&inancial System Stability Net which then sets@eatury Bank as a failed bank
with systemic impactThe bailout policy in theéshort-term Financial Assistance (FPJ®}Yhedecision of the
Financial System Stability Committee (KSSK) colkdlyi not only by Bank Indonesia only.

The policy of bail fund or bailout in the form oth&t-term Financial Assistance (FPJP) is a state
decision or staat beleidthat cannot be assessed by criminal law disciplimeimplementer apparatus
(overheidbeleid)which is the jurisdiction of state administratidespite there is a substance validity of the
policy or not. Policies issued in urgent and emecgeconditions are generally not in accordance \eitkn
against the written rules. Therefore, policies égbin emergency conditions cannot be assessed asumesl by
regulatory products under normal circumstances.

Acts deemed to be an abuse of authority are indetdwithin the territory of the State Administoati
Law as well as the Criminal Law. Abuse of authofitycomes a gray area between the disciplines ¢ Sta
Administration Law and Criminal Law discipline, Huat the ternpolicy criminalizationemergesls the bailout
policy for Century Bank decided by the Financiak®yn Stability Committee (KSSKhotivated by the abuse

! Tim Asistensi Sosialisasi Kebijakan PencegahanRiaranganan Krisis Sistem Keuangamku Putih..., op.cithim.9.
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of authority in a collegial manner or is there aniguse of authority committed by individuals in thmancial
System Stability Committe€Phe case of the Bank Century bailout funds is & eggroach in this study.

The Supreme Court as the highest judicial institutias a different attitude in deciding a casetedl#o
government policy. Regardless of differences ohimm concerningralid or invalid Pretrial Decision Number:
24 | Pid.Pra / 2018 / PN.Jkt.Sel on April 9 2018evehthe Corruption Eradication Commission was addyy
the South Jakarta District Court to make Boediond his colleagues as susped the other hand, in the
provision of Article 45 of Law Number 23 of 1999mm@rning Bank Indonesia states: "The Governor, Bepl
Senior Governor and / or Bank Indonesia’s officaanot be punished for taking a decision or paiiciine
with their duties and authorities as referred ts laaw as long as conducted with a good intentibine’ provision
of Article 45 of Act Number 23 of 1999 concerningrik Indonesia is not in accordance with the fawis dccur
in the community.

Based on the background of the as study above tiiesgproblem can be formulated follows:

1. Is Bank Century's determination as a systemicddil@nk a policy or misuse of authority pglicy-
making officials(the Financial System Stability Committee)?
2. If there is a loss of state who is responsibleliat state loss?

B. RESEARCH METHOD

The type of this research is normative legal resédrased on an analysis of the rule of law, either la
in the sense of legislation, or the law in the semiscourt decisiorfs The various approaches in legal research,
namely the approach of legislation (statute apgrpammse approach, historical approéch

As a normative juridical research, this study usesondary data source (secondary legal material).
Secondary legal materials are materials that peosid explanation of primary legal materials, sustdiaft of
laws. For these secondary data sources, researsbgra number of legal materials in literary foAs.for the
legal material of bibliography, this literature @asch is a type of data obtained through an invgnidich
includes three formsqualified as Primary Legal Material, namely legahterial which consist of the basic
norms contained in the Constitution of the Repubfiendonesia, Law on Banks, Bank Indonesia, thpd3é
Insurance Corporation (LPS) and the Financial SysBafety Net , and the decision of the Financiat&y
Stability Committee (KSSK) Secondary Legal Material, namely the legal matetiat explain the primary
legal materials, which include meetimpte taker either meeting dfinancial System Stability Committee
(KSSK) or the Special Committee meeting of Bank tGsn books, articles and papers in journals, mangsz
newspapers and the internet discussing the probsé@entury Bank and Tertiary Law Material, namely legal
material that provide guidance and explanationrohgry and secondary legal materials, such asodiaties
(Law, Bahasa Indonesia and Engliéh).

The technique of analysis in this research is tptale juridical analysis where the legal material
obtained, reviewed, arranged systematically andgmted in the form of a descriptive sentence. Eurihis
analyzed based on applicable laws and regulatioopiaions of experts or rules, theories, legaltdoes.

1 Menurut Johny Ibrahim, Metode Penelitian Hukum matif adalah suatu prosedur ilmiah untuk menentutetrenaran
logika keilmuan dari sisi normatifnya; Logika keilian yang ajeg dalam penelitian hukum normatif,uydinu hukum
yang obyeknya hukum itu sendiri. Johnnny lbrahieori & Metode Penelitian Hukum Normatif, (Malang@@ayumedia
Publishing, cet pertama April 2005), him. 47.

2 Ronald DworkinLegal Research(Deadalus: Spring, 1973), halaman.250

3 Bambang Sunggon@enelitian Hukum NormatiBandung: CV. Mandar Maju, 2000, him.76.

4 Bahan-bahan hukum primer adalah seluruh hukum gangaundangan yang berlaku dan atau yang pernddikie
Sementara itu yang dimaksud dengan bahan hukummdekadalah seluruh karya akademik mulai dari yadeekriptif
maupun yang berupa komentar-komentar penuh krétilgyakan memperkaya pengetahuan orang tentang hpdsitif
yang tengah berlakuus Constitutum)dan/atau yang seharusnya (demi dipenuhi rasalaeaduga dipositifkan (s
Constituendum)Lihat : Soetandyo Wignyo SubrotOp. Cit,him. 11.

® Soerjono Soekanto dan Sri Mamudfienelitian Hukum Normatif Suatu Tinjauan SingKdekarta: PT. Raja Grafindo
Persada, 1983), him. 13.

® Ibid, him. 46.

"Ibid, him. 47.
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C. RESULT AND DISCUSSION

1. Conformity of M eaning of Policy and The Abuse of Authority in Bailing out Century Bank by Policy-
making Officials

1.1 Chronology of Century Bank Case

On November 13, 2008 Bank Century experiencedta stabeing unable to pay the requested funds
from customers or generally referred to as loshey dlearing of this situation to create a panicush in the
withdrawal of funds at Century Bank. Subsequently Movember 14, 2008, Bank Century's management
reported the incident and submitted an applicatioget an emergency funding facility to the Finah&ystem
Stability Committee (KSSK) then on November 20, 2@ank Indonesia (Bl) determined the Bank Century’s
status to fail.

In the development of thBeposit Insurance Corporation (LPS) has given tima f(bailout), amounting
to 6.7 trillion with the details as follows: fromoMember 14, 2008 to November 18, 2008 thereshaat-term
funding facility (FPJPfrom Bank Indonesia Rp 689.39 billion is used tog heed to repay the interbank loans
amounting to Rp 28.2 billion, and the need fordhparty funds (DPK) of Rp 661.1 billion.

Pros and cons continue to emerge since the emergengolicy of LPS to provide grants (bailout) of
Bank Century. The settlement of PT. Bank Centurk iBstill not finished yet, which is only limited political
settlement. From the above case it can be undershab corruptive behavior of bankers will ultimigtéurden
the government's finances through bail-out polig\ BS. Referring to the calculations by Bank Indsaguntil
the end of 2009 the Deposit Insurance Corporati®sjhas paid the handling fee of PT. Bank Century Tpk R
6.76 trillion.

One of Finance Commission of the House of Repratigas members stated that at the time of granting
bailout to PT. Bank Century Thk, LPS seems to @eéitely change the rules to accommodate the poovisi
bailout funds of Rp. 2.2 ftrillion to PT. Bank CentuTbk. According to the members of the House of
Representativeshe Regulation oDeposit Insurance Corporation (LP®). 5 of 2006 states that the addition of
capital cannot be given to bail liquidity neetawever, due to the need for bailout funds to cdkerliquidity
of PT. Bank Century Tbk, LPS Regulation no. 5 o@@@vas amended by LPS Regulation number 2 year 2008
on December 5, 2008, and on that date the secdludibaf Rp. 2.2 trillion was disbursed to PT. Ba@kntury
Tbk.

Deposit Insurance Corporation (LP8as financial limitations, and therefore in the et financial
obligations to be borne by thgeposit Insurance Corporation (LPS) will be thet&saobligation if the Deposit
Insurance Corporation (LPS) finantenot possible to resolve them properly. Depass#tutance Corporation
(LPS) can function to regulate the security andltheaf banks in general, besides the Deposit Inmea
Corporation (LPS) can also function as a superdsoiducted by monitoring the balance, lending pcastand
investment strategies with a view to see sign$nafiicial distress that lead to the bankruptcy eflihnk.

1.1 Conformity of the Meaning of Authority Abusein Bail out Deter mination of Century Bank by Policy
Maker Officials

Every Government Official in this matter is the ipgl maker official, in carrying out its duties i$ i
required to continually base its decisions andoastion an applied legislatio®ecisions and / or actions of
Government Officials who are actually protectedthg principle of freedom of actidin providing public
services to the public, often overshadowed by corscehen decisions and actions allegedly affedtedstate’s
losses and qualified as criminal acts, so thatctieativity and innovation of the government app#séh the
administration of the government was further rettd. If there is a suspicion of abuse of autholty
Government Officials, law enforcer officers dirgchiring it into the realm of criminal law or corrign criminal
act depending on the extent of the level of therf€. It is often found also the element of "hahm dtate’s
finances" made the initial allegation to indictafficial without previously mentioned the form oiblation?

In this research context the author tries to capsund explore chronology related to the investigatiase
of bailout bank Century, where DPR forms Speciain@uttee (Pansus), which is temporary. The resdlth®

! Saputra, M. NataHlukum Administrasi Negardakarta: Rajawali Press, 1988, him. 15.
2 HR, RidwanHukum Administrasi Negardakarta: RajaGrafindo Persada, 2006, him. 376.
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analysis, there is indeed an increase in the psotmeshe investigation. Even from the results & fgrogress
report, the Commission targets two former Deputyénors of Bl, Budi Mulya and Siti Fadjrijah, asspects’
Both are allegedly responsible for the policy a\ypding Short Term Funding Facility (FPJP) to Centu

Bank Century's rescue as a failed bank that isideresd potentially having a systemic impaeatuses
"controversy" because it is suspected that theam igberratiorthe Parliament asked the Commission examined
the allegiation of aberration. In another observatitwe, formation of this Special Committee was based.aw
number 6 Year 1954 on the RightsR&rliament Questionnaire.

The decision to rescue Bank Century has the legsistof Perppu No. 4 of 2008 @inancial System
Stability Net, where the Perppu is the legal uniaref meetings conducted by tRénancial System Stability
Committee (KSSK) to take an action to rescue CenBank. Perppu Number 4 of 2008 is only used on
November 20-21 2008. it is before that date thastat of Bank Century rescue based on Bank Indanesi

The debate over the existence of engineevsingriaking regulations in order to save the Bank Cenitur
not appropriateSince the issuance of Government Regulation Numbéear 2008 regarding Financial System
Stability Net (JPSK)s amandate of Law Number 3 Year 2004 regarding Amemdrn@eLaw Number 23 Year
1999 concerning Bank Indonesla.anticipation of the global financial crisis, theare three (3) Perpmamely
Perppuof JPSK, Perppu of Amendment of Bank IndonesiaRemppu of Amendment of Law.

Optic of Authority Abuse of Determination of Policy-making Officials in the Case of Bail Out of
Bank Century in the Perspective of State Administration Law. Abuse of authority is a concept of
administrative law that greatly cause misunderstandh understanding itThe parameter of "purpose and
intention" of authority provision in determiningettoccurrence of abuse of authority is known assfierialty
principle (specialiteitsbeginde ? Referring to Law number 30 Year 2014 on Governmadministration
(UUAP) the provisions in the material of such cantdoes not provide an explicit definition relatedabuse of
authority.

The issuance of Law Number 30 Year 2014 on GovenhrAglministration provides attribution of
authority to theState Administrative Court (PTUN) to receive, exaenand decide whether there is an element
of abuse of authority or not in the decisions anddctions of Government Officials.

In the context of the optical of the authority abwad the determination of the policy maker offisiat the
case of the bailout of Bank Century in the perdpeatf state administrative law, the question theses; does
the criminalization of the policy of authority aleuand unlawful conduct in the process of stiputatime policy
of granting FPJP®n the other side of thBupreme Audit Agency (BPK) revealed a number otrddn an
effort to save the Bank Centuryhe results of the investigation audit of that doyla high institution, it finds
allegatioans ofmisuse of authority glidgment by Bank Indonesia (Bl) aRthancial System Stability Committee
(KSSK).

The abuse of authority has resulted in very langanicial losses. The element of corruption thatoez
in the case of Century Bank is split into two (Bings namely abuse of authority and violation afulations.
Abuse of authority by Bank Indonesia where Bankohskia is late in determining Bank Century as a&kban
under the supervision of Bank Indonesia, the amemdrof Bl Regulation, approval of FPJP grant, amel t
concealment of information about why Century Baakld have a systemic impatt.

The abuse of authority is made consciously by fearing the purpose that has been given to that
authority based on personal interests, eitherifootvn benefit or for othefscan even occur with certain groups
of groups who are defended by their interests #ingoolicy abuse. Acts categorized as abuses obsatyttor

1 Indriyanto Seno  Adji, Bank Century  dan Utang Politik, diakses 9 Januari 2018.

http://nasional.kompas.com/read/2012/11/29/0949/BAtk.Century.dan.Utang.Politik.
2 Minarno, Nur BasukiPenyalahgunaan Wewenang dalam Pengelolaan KeuangaraBgang Berimplikasi Tindak Pidana
Korupsi.Surabaya: Laksbang Mediatama, 2011, him. 97.
*http://nasional.kontan.co.id/news/ada-penyalahgwvezwenang-di-century-1, Diakses 13 Januari 2018
4 .
Ibid.
® Hadjon Philipus M. et.alHukum Administrasi dan Tindak Pidana Korup¥bgyakarta: Gadjah Mada University Press,
2011, him. 22.
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against this law, the character of his actionsudet in the realm of state administrative law, duition to
criminal law!

Although the policy is determined as a criminal attcorruption, the KPK must carefully prove the
existence of malicious inteningns rea for the implementation odictus reug(acts that contain criminal acts,
such as abuse of authority and unlawful acts). Thale above description approach, besides viedom the
optics of state administrative law as a form of sbwf authority, to certain situations or circums&s as
specified in the basic rules, also see the gapotdition of corruption crime caused by misunderdiag of free
authority, free authority or discretionary poweclirde the Authority to decide on its own and théhatity of
interpretation of obscured normsage normey?

Abuse of Authority by the Policy-making Officials in the Case of Bail Out of Bank Century in
Criminal Legal Perspective. The criminal act of corruption has been regulatedaw Number 31 Year 1999 Jo
of Law Number 20 Year 2001 Concerning the Eradicatf Corruption. In Article 3 of the Anti-Corrupti
Eradication Act describes:

Any person with the purpose of profiting himselfotiners or a corporation, misuses
the authority, opportunity or means that are avhi&ato him because of a power or position
which could be detrimental to the state's financéhe economy of the state, is liable to a life
imprisonment or a minimum imprisonment of 1 ongryend a maximum of 20 (twenty)
years and a fine of at least Rp. 50.000.000, ty(fifillion rupiah) and at most Rp.
1.000.000.000, - (one billion rupiah).

In the following it describes the elements contdiireArticle 3 above:

a. The element of “everyone”

The word of each person or in the Criminal Codihéslanguage of "whosoever" refermttuurlijk person
(personal person) daechts persoiflegal entity). Based on Decision of the Suprermar€Number: 892 K
/ PID / 1983 on December 18, 1984 related to thiinitien of "whoever" in the case of corruption,
including authorized officials, private partiesddegal entities.

b. Element “for the purpose of benefiting itself oheits or a corporation”

In Article 3, the element “benefiting itself or gher person or a corporation” is the purpose of the
perpetrator of the criminal act of corruption.

c. Element‘Misusing the authority, opportunity or facilityahare available for him because of his power or
position”

In order to achieve the purpose of benefiting iteelanother person or a corporation in Articlet has
determined the manner that has been conductecelpetipetrator of the criminal act of corruptioniedy:
by misusing authority, by misusing the opporturtityby misusing the facility, in the power or paositiof
perpetrators of criminal acts of corruption.

d. Element “harm the state finance or state economy”

The definition of “harm” is equivalent to becomessoor diminishing, so the meaning of the element
“harming the state's finances” is equivalent tongei loss of state finances or diminishing statarfces.

The KPK stated that there were indications of wfld acts and abuse of authority that result inesta
financial losses. There are at least 5 indicatafreorruption in the case of Century Bank bailmanely:

1. Determination of Century Bank as a failed bank wgigetemic impact is not done based on data andletenp
information from Bank Indonesfa.

! bid.

% |bid. Op.cit, him. 6.

® Garda Maeswara)pera van CenturyKunci Rahasia di Balik Skandal Bank Century, Yakgrta:
MedPress, 2010, him. 120.
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2. Handover of handling Century Bank to LPS througlo@mation Committee (KK). In fact, the Coordinatio
Committee has not been established under the lhig.affects the legal status of the KK's existemd@ch
may result in any policies taken to be invalid.

3. The handling of Century Bank by LPS is not suppbkig the calculation of estimated cost of handlikg.
does not discuss the addition of Temporary Capifattion (PMS) so that the budget for handling Den
Bank has no legal basis.

4. Making payment of third party funds during the BaPéntury stated in the supervision of Rp. 938.50nil

5. The embezzlement of foreign currency cash fundsuatedl to US $ 18 million and the split of 247
negotiable certificates of deposit (NCD).

Indications 1 to 3 are included in categories dawful acts and abuse of authority resulting inestassesThe
act also violates the Corruption Act while the I&stindications (the fourth and fifth indicationsjeathe
inappropriate use dfemporary Capital Injection (PMS) and the impositaf loss of Century Bank embezzled
by the owner.

2. Legal Responsibilities of Policy-making Officials and other Partiesin Handling the Financial System
Crisis

2.1 Legal Responsibility of the Policy-making Officials and other Partiesin the Century Bank Case

Criminal Accountability for Policy-making Officials in the Century Bank Case. Century Bank
bailout caused a tremendous upheaval, where papliton and the government are divided into 2, éhare
pros and cons. For the parties involved in discgsshis bailout policy, they consider that the demis they
have taken are appropriate. In terms of rescuetsffBank Century was taken over by the Depositirgusce
Corporation (LPS) by providing a bailout fund of .R@a7 trillion. The policy taken is the best optianthe
current situation and condition in order to safeduhe public interest.

Opinion against the decision on the bailout of @gnBank, some of them come from the KPK, BPK,
and DPR RI. Those parties questioned whether theubdo Century Bank was the right decision oresthise
wrong, because there are allegations of abusetbb@ly causing the state losses. If this policwi®ng, it is
worth investigating whether this bailout is a c@tian category, and wherever the funds are digieithuso that
the parties involved can be criminalized.

The jurisprudence of the Supreme Court of the Ripulf Indonesia of 1966 is at least a legal
foundation that reinforces the opinion. Policymakean only be punished for policies that have hiaken if it
is proven having elements:

a. Abuse of authority (Article 1 paragraph (1) Subdgaph b of Law No. 3 Year 1971 jo Article 3 of Lal@.
31 Year 1999);

b. Against the law” (Article 1 paragraph (1) sub-paeqah a of Law No. 3 of 1971 jo Article 2 paragrdfhof
Law No. 31 of 1999); and

! Harry Azhar Azis, 23 November 2009, Kasus Centupgrsoalan hukum atau politik?,
http://www.antikorupsi.org/en/content/kasus-cenpeysoalan-hukum-atau-politik, diakses
tanggal 12 Desember 2016.

2 Badan Pemeriksa Keuangan, 20 November 2009, Laptaail Pemeriksaan Investigasi Atas Kasus
PT Bank Century Tbk, _http://kkn-watch.blogspot.d2009/12/kkn-watch-laporan-hasil-
pemeriksaan.html, diakses tanggal 21 Desember 2016.

3 Fathudin, Tindak Pidana Korupsi (Dugaan Penyalahgn Wewenang) Pejabat Publik (Perspektif Undangabg Nomor

30 Tahun 2014 tentang Administrasi Pemerintahampal Cita Hukum. Vol. Il No. 1 Juni 2015, him. 1287.
* Totok Soeprijanto, Apakah kebijakan dapat dipicanhlm. 7, _http://docplayer.info/21303-Apakah-kekin-dapat-
dipidana.html, diakses tanggal 12 Desember 2017.
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¢. Can harm the state finance or state economy (Arfigharagraph (1) of Law No. 31 of 1999 jo Law RO.
Year 2001).

In addition to Corruption Act, the perpetrators nadso be subject to banking crihmegulated under Law
no. 10 of 1998 concerning Banking. Based on thekB@antury case, the Coordination Committee (KK)
membership consists of three agencies: the Mingdt&inance, the Governor of Bank Indonesia andlEHE.

In fact, these three elements make the decisiod baer Century Bank to LPS.

Furthermore, according to the researcher the btgisdeclared the existence of the KKthe LPS Act
(September 22, 2004), then retreated to the Lavwroendment of the Bl Act (January 15, 2004) anoved
again to the LPS Act (September, 22 2004). Thetengg of KK begins in the Law on Amendment of tHe B
Act (Memorandum of Understanding), continuing based.PS Act.

Capital Participationof the Deposit Insurance Corporation (LPS) into the BardntGry is not state
finance because it is not derived from the statégbtibut from the premium received by the Depastitance
Corporation (LPS) in order to guarantee depositsustomers in banks. There is no state. lbs$ (five) years,
the Deposit Insurance Corporation (LP®st release the capital participation. It meas the shares of the
Deposit Insurance Corporation (LPS) in Bank Centanst be sold to other parties or can be sold égotiblic
through the Capital Market.

In 2014, the government has passed Law Number 30 2@L4 on Government Administration. This law
strictly authorizes the State Administrative Cdorteceive, examine, and decide on the allegiaifomisuse of
authority conducted by Government OfficidlsThis regulation is in accordance with specialtyngiple
(specialiteitsbeginsgthat authority is given to a government orgarhwaitspecific purpose.

If in the decision on a State Administrative Colris proven that there is a misuse of authonitythie
policy, so the public official may be subject tantinal sanctions. This is in accordance with thplagation of
criminal law sanctions as a last effeuttimum remidiur in order to provide legal certainty.

L egal Responsibility to the Party that Cause the Bank Failed. There are two lawsuits addressed to the
Party that Caused the Bank Failed namely civil aod criminal lawsuitThe legal basis of the civil suit is based
on the provisions of the Law on the Deposit Insaeaorporationthe Law on Limited Liability Companies,
and Article 1365 of the Civil Code related to UnfalvActs. The Civil Responsibilities based on the Law on
LPS is theDeposit Insurance Corporation (LPS), an indepenthstitution, which serves to guarantee deposits
of depositors and actively participate in maintagnthe stability of the banking system in accor@awith their
authority® Civil Liability under the Law on Limited LiabilityCompany provides an opportunity to do legal
effort for civil remedies for those who feel disadtaged This form of responsibility is both internal and
external.Internal responsibilities include the responsibilitf the Board of Directors to the Company and its
shareholders while external responsibility is thgponsibility of the Board of Directors to the lethard parties
that is legally related to the Company, either algeor indirectly® In Indonesian law, however, the Limited
Liability Company's responsibilities use the systasfiseparate legal entity and limited liability.

In the case of Century Bank, there is an elemeetrmfr, where there is a combination of delibeeatd
negligence committed by the Board of Directors ahB Century Although the Board of Directors has found
out that Antabogdutual Fund is not listed in Bapepam-LK, the Boafdirectors has intentionally ordered the
Branch Office to sell thé/utual Fund. With this element of error, it can iged to state that the Board of
Directors is held liable for the adverse conseqasi@appened because of his wrongdoings.

! Riesia Darma Bachriani, Aspek Kejahatan Tindak Ridenhadap Dunia Perbankan di Bank Century, Jurméatl lImu
Hukum QISTIE Vol. 7, No. 2, Nov 2014, him. 95.

2 pasal 21 Undang-Undang No. 30 Tahun 2014 tentatgifistrasi Pemerintahan (Lembaran Negara Repubtibriesia
Tahun 2014 Nomor 292).

® Fathudin, Tindak Pidana. op.cit, him. 129.

* Ibid, 130.

® Abu Azam, Anallsis Hukum Islam terhadap Lembagaj&sin Simpanan (LPS) bagi Nasabah Penyimpan Dagrzuhat
Undang-Undang Nomor 24 Tahun 2004 tentang Lembag@min Simpanan, Jurnal Hukum dan PembangunamTahu
ke-41, No.2, April-Juni 2011, him. 215.

® Kurniawan, Tanggung Jawab Direksi dalam Kepailifderseroan Terbatas Berdasarkan Undang-Undang &erser
Terbatas, Mimbar Hukum Volume 24, Nomor 2, Juni2dim. 224.
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In contrast, there are some cases that have bedgedebyinkracht regarding Criminal lawsuit to the
Party that Cause the Bank Failed, namely the Cdfiiganking, Money Laundering Crinfeand General Crime
(fraud and/ or embezzlement, falsification of lettend using false letters)

2.2 Formsof Legal Protection from Criminal Lawsuit for Policy-making Officials

In the responsibility of the policy-making officiah the field of administrative law, there are 4uf)
possible causes, namely because his action mageisiah that is contrary to the law and regulatj@aizise of
authority and arbitrary and contrary to the genpradciples of good governance.

The administrative court has the authority to dedérdadvance whether the actions of the governimavd
resulted in decisions contrary to legislation, loere has been misuse of authority, or contrarhéogeneral
principles of good governanc€riminal laws are granted after legal remedies wadministrative, civil or other
laws are carried out.

The provisions which directly state to provide llegtection for policy-making officials are in Acte 48,
which contain:

(1) Unless there is an element of abuse of authorigmbrers of the Financial System Stability
Committee, the secretary of the Financial Systeabiftty Committee, members of the secretariat of
the Financial System Stability Committee, and @dfior employees of the Ministry of Finance,
Bank Indonesia, the Financial Service Authority &mel Deposit Insurance Corporation cannot be
prosecuted, both civil and criminal for the implentagion of functions, duties and authorities based
on this Act.

(2) Inthe case of a member of thmancial System Stability Committee, secretarthefFinancial
System Stability Committe@, member of the secretariat of feancial System Stability
Committee, and an officer or employee of the Minyistf Finance, Bank Indonesia, the Financial
Service Authority and thBeposit Insurance Corporation carrying out dutiedeu this Act to face
lawsuits related to the execution of duties anth@nitly of theFinancial System Stability Committee
then the concerned obtains legal assistance freradgbncy it represents or assigns it to.

Furthermore, Article 49 states:

The decisions established by thmancial System Stability Committee and / or tlxecmition of such
decisions by every members of the Financial Syss¢ability Committeeunder this Act are lawfuhnd
binding every parties.

2.3 Reorganizing the Rule of Legal Accountability against Policy M aker Officersin Maintaining the
Financial System Crisis

Har monization of Related L aws and Regulations. In the framework of implementing tiPKSK Law,
it needs a synchronization of law and regulaticeanaly revoking irrelevant laws and regulations, daand
regulations that must adapt and prepare the nagdasaand regulation.

In addition, the need of harmonization between lmaunber 51 of 2009 on the Second Amendment to
Law Number 5 Year 1986 regarding State AdministeCourt, Law Number 48 Year 2009 regarding Juticia
Power, and Law Number 30 Year 2014 on GovernmemiAistration.

Article 2 letter (c) of Law number 5 of 1986 jo A&t 2 sub-article 3 of Law number 9 of 2004 stigiab
that decisions on administrative measures thdtretjuire the approval of the authoritative offlcéae exempt
from the scope of the Decision of the State Adntiats’e Court as the object of dispute. On the @ogt Law

1 Ibid, him. 34.
2 Ibid, him. 35-36.
% Ibid, him. 36.
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number 48 Year 2009 on Judicial Power, particul&diicle 20 paragraph (2) letter b states that Stupreme
Court has the authority to re-examine administeatiegulations based on the 1945 Constitution ofState of
the Republic of Indonesia which is not in accordandth the Constitution. In other words, it candmncluded
that if the discretion cannot be reviewed by tha&®Rdministrative Court due to the approval factben the
policy should be reviewed by the Supreme Cburt.

However, Article 21 of Law number 30 of 2014 prceesdthat the Administrative Courts have the
authority to receive, examine, and decide whetheret is an element of abuse of authority by Govemim
Officials. The decision of the State Administrati@@urt may be appealed to the State Administraitiigh
Court. This stage of appeal becomes the last stewgre the verdict issued is final and binding.

If it is based on Law number 30 Year 2014, bailpalicy of Century Bank can be settled through the
Administrative Court. However, unfortunately thevlaloes not exist, when Century Bank bailout ocalirre
Therefore, the harmonization of the Law on the @olvill play an important role in the future to ens legal
certainty for both the authorities and the public.

Optimization of OJK in Settlement of Dispute. Based on Article 29 of Law number 21 Year 2011 on
the Financial Services Authority, OJK may establidbispute Settlement Agency in the financial ssrsisector
at the Region of Level | (Province) and Region efiél Il (Regency)Article 29 states, OJK conducts Customer
complaints service.

Consumer Dispute Settlement Body in the Regionesel Il as mandated by Article 49 of Law number 8
Year 1999 on Consumer Protection has not been lisétadh in all Regions of Level Il. This is due tioe
scarcity of human resources. OJK may conduct tigimfor candidates of mediators, conciliators atitrators
for dispute settlement in the financial servicest@e(banking and non banking). Article 52 parayrdp) of
Law number Law Number 21 Year 2011 on the Finar@elice Authority which states that any individudilo
violates the provisions of Article 33 paragraph (aragraph (2), and / or paragraph (3) shall bésped with
imprisonment for a maximum of 6 (six) years and thaximum fine penalty Rp15.000.000.000,00 (fifteen
billion rupiah). Paragraph (2) of the article stati the violation of the provisions of Article 38aragraph (2)
and / or paragraph (3) is done by the corporatisimll be punished with a maximum fine of Rp.
45.000.000.000,00 (forty five billion rupiah) andr/in the amount of loss caused by that violation.

Then Article 53 paragraph (1) states that anyone imtentionally ignores, does not comply, or impede
the execution of OJK authority as referred to Aeti@ letter c, letter d, letter e, letter f, letteand / or Article 30
paragraph (1) sshall be punished with imprisonment for a minimuh2dtwo) years and a fine of at least Rp.
5.000.000.000,00 (five billion rupially a maximum imprisonment of 6 (six) years and ximam fine of Rp.
15,000,000,000.00 (fifteen billion rupiah). Pargmrd2) ofthis article stipulates that if the violation asereed
to paragraph (1) is done by the corporation, shallpunished with a fine of at least Rp. 15.000.000.00
(fifteen billion rupiah) or at most Rp. 45,000,0000.00 (forty five billion rupiah).

Furthermore, Article 54 paragraph (1) states thgbae who deliberately ignores and / or does noyca
out written orders as referred to Article 9 letteor duty to use statute manager as referrefrtiole 9 letter f
shall be punished with the minimum imprisonmentvibj years and a fine of at least Rp. 5.000.00Q@®(five
billion rupiah) or a maximum imprisonment of 6 (sixears and a maximum fine of Rp. 15,000,000,000.00
(fifteen billion rupiah). Paragraph (2) of thisial stipulates that if the violation as referredoaragraph (1) is
committed by the corporatiothe corporation shall be punished with a fine ofeaist Rp. 15.000.000.000,00
(fifteen billion rupiah) or at most Rp. 45,000,0000.00 (forty five billion rupiah).

D. CONCLUSION

The misuse of authority in the case of Century Baak be seen from two aspects, namely in the
context of administrative law and criminal law, esplly related to corruptionn the perspective of state
administrative law, bailout policies issued in umgjeemergency, and even instant, it is substantially
inappropriate, even contrary to written rules. Efiere, this abnormal policy cannot be assessedeasored by
regulatory products under normal circumstancefgeeiagainst the element of abuse of authority dawiiol
acts, including the substance of its policy.

1 Lily Evelina Sitorus, Judicial Review of Administize Action: Reflection on the Bank Century Bailout igl Indonesia
Law Review \Vol. 6, No. 1, Januari-April 2016, hini.9
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In addition to the perspective of administrative,Jléghe case also sees a gap in violation of criha@nts
of corruption caused by a misunderstanding of &ethority. Abuse of authority in corruption is regulated in
Article 3 of Law Number 31 Year 1999 of Jo Law Nwent20 Year 2001Concerning the Eradication of
Corruption. Based on the decision of Central Jak@ristrict CourtNumber: 21 / Pid.Sus / TPK / 2014 /
PN.Jkt.Pst on July 16, 2014 juncto DKI Jakarta Hggurt Judgment Number: 67 / Pid / TPK / 2014 /DA,
on December 3, 2014 juncto Decision of the Supr@mert Number: 861 K / Pid.Sus / 2015 on April 8130
Budi Mulya is declared to have committed illegal, ammely the approval of Short-term Financial Atgice
(FPJP)is done in bad intention because to seek selftpaofi also in rescueing fund Whyasan Kesejahteraan
Karyawan Bank Indonesigy KKBI) found in Bank Century and other actionssbd on corruption, collusion and
nepotism.

The legal responsibilitin this Century Bank casmay be imposed on the policy-making officials and
the party that caused the bank failed. Policy-mgkifficials in this case namely the Governor of Ble
Minister of Finance, and the Deposit Insurance Ga@fion incorporated iKKSK. For policy-making officials,
misuse of authority will be criminally accountalitethe extent that it can be proventmd intentionmens rea)
and bad actioactus reus)As for the party that causes the bank failed,lma criminal and civil liability.

REFERENCES

Abu Azam. Anallsis Hukum Islam terhadap Lembaga Penjamin 8imap (LPS) bagi Nasabah Penyimpan
Dana Menurut Undang-Undang Nomor 24 Tahun 2004ategni_embaga Penjamin Simpanan. Jurnal
Hukum dan Pembangunan Tahun ke-41, No.2, April-2ohl

Bambang Sunggon®enelitian Hukum Normati{fBandung: CV. Mandar Maju, 2000).

Departemen Keuangan RI. Buku Putildpaya Pemerintah dalam Pencegahan dan PenanganasisKr
(Departemen Keuangan RI, Januari 2010).

Fathudin.Tindak Pidana Korupsi (Dugaan Penyalahgunaan Wewgh&ejabat Publik (Perspektif Undang-
Undang Nomor 30 Tahun 2014 tentang Administrasi éarmahan). Jurnal Cita Hukum. Vol. Il No. 1
Juni 2015

HR, Ridwan.Hukum Administrasi NegardJakarta: Raja Grafindo Persada, 2006).

http://nasional.kontan.co.id/news/ada-penyalahgoveawvenang-di-century- Diakses 13 Januari 2018.

Indriyanto Seno Adji. Bank Century dan Utang Politik.
http://nasional.kompas.com/read/2012/11/29/09491B&@Ak.Century.dan.Utang.Politik. Diakses 9
Januari 2018.

Johnnny IbrahimTeori & Metode Penelitian Hukum Normat{iMalang: Bayumedia Publishing, cet pertama,
April 2005).

Kurniawan. Tanggung Jawab Direksi dalam Kepailitan Perseroagrbatas Berdasarkan Undang-Undang
Perseroan Terbatasimbar Hukum Volume 24, Nomor 2, Juni 2012

Lily Evelina Sitorus.Judicial Review of Administrative Action: Refleation the Bank Century Bailout Policy.
Indonesia Law Review Vol. 6, No. 1, Januari-Ap@ilga

M. Nata SaputraHukum Administrasi NegardJakarta: Rajawali Press, 1988).

Minarno, Nur BasukiPenyalahgunaan Wewenang dalam Pengelolaan Keuabgemah yang Berimplikasi
Tindak Pidana KorupsiSurabaya: Laksbang Mediatama, 2011).

Philipus M. Hadjon, et.alHukum Administrasi dan Tindak Pidana Korupg§¥ogyakarta: Gadjah Mada
University Press, 2011).

Riesia Darma BachrianAspek Kejahatan Tindak Pidana terhadap Dunia Pekaandi Bank Century. Jurnal
lImiah IlImu Hukum QISTIE Vol. 7, No. 2, Nov 2014

Ronald DworkinLegal Research(Deadalus: Spring, 1973).

Soerjono Soekanto dan Sri Mamudfienelitian Hukum Normatif Suatu Tinjauan Singkdakarta: PT. Raja
Grafindo Persada, 1983).

Totok Soeprijanto. 24 Juli 2014. Peraturan Kebijaksanaan
http://www.bppk.kemenkeu.go.id/publikasi/artike§dtikel-pengembangan-sdm/19675-peraturan-
kebijaksanaanDiakses tanggal 06 September 2016

Laws and Regulations

Undang-Undang Nomor 23 Tahun 1999 tentang Banknesia (Lembaran Negara Republik Indonesia 1999
Nomor 66, Tambahan Lembaran Negara Nomor 3843).

111



Journal of Law, Policy and Globalization

www.iiste.org
ISSN 2224-3240 (Paper) ISSN 2224-3259 (Online) 5-'—.i,1
Vol.74, 2018 ||$ E

Undang-Undang Nomor 24 Tahun 2004 tentang Lembaggamin Simpanan (Lembaran Negara Republik
Indonesia Tahun 2004 Nomor 96).

Undang-Undang No. 30 Tahun 2014 tentang AdminisBPamerintahan (Lembaran Negara Republik Indonesia
Tahun 2014 Nomor 292).

112



