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Abstract

The engine that drives Ghana’s Public Procuremetitypis the Public Procurement Act, 2003(Act 6683,
amended by the Public Procurement (Amendment) 2@t6(Act 914). The use of single-source procurement
method by public procurement entities is permitbedler Act 663(as amended). The avowed purposehéor t
method is captured eloquently in section 40 ofAbeand includesinter alia, a situation where goods, works or
services are only available from a particular sigopbr contractor, or procurement that has to ddhwi
catastrophic events or one that concerns nati@uairgy.

(a)The article throws a critical searchlight or tBhanaian single-source procurement law (b) Théadelogy
employed is a comparative one whereby the followimgdels; United Nations Commission on International
Trade Law’s (UNCITRAL) Model law (2011), BotswanacaUganda, are appraised with the Ghanaian version.
The comparison reveals that the hub of the matftéhe challenge facing Ghana'’s public procurementhie
elusiveness in determining the practical paramefersapplication of the single-source method. Hgvin
identified the weaknesses in the Ghanaian singleesoprocurement law and practice, palliativessaiggested
resorting to single-source innovations in otheisgictions.

Keywords: Appraisal, Botswana, Comparative analysis, Ghamavation, Procurement, Single-Source, South
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1. Introduction

The Chief Executive Officer (CEO) of Ghana’'s PubRcocurement Authority (PPA) recently said that the
criticisms of single-source procurement, also reféérto variously as direct procurement or diregatiations,

by a section of the public were ill-informed andnoclastic. He further stated that in spite of dnguments
which had been raised against the use of the meétaw point during the amendment process of A8t did a
Member of Parliament make a proposal for the intotidn of a stiffer measure or to have the methquiaged
from the law (Daily Graphic 2016). Furthermore, tAeditor-General had stated that some government
institutions have caused financial loss to the tguhy using single-source procurement method eambtof
competitive methods (Auditor-General's report 201Phese indictments and criticism of the singlerseu
procurement in Ghana, are the catalyst and mativdar writing this article.

Telgen, J.et al said the use of single-source procurement whem o@edering would have been the right
procedure to follow, is an example of a corruptcfice (Telgengt al 2016). It is important to monitor the use of
single-source method in order to prevent its aljAse@wsmith 2010). When single- source method ipkayed,
there must be clearly defined measures such agpfauktvels of approval. Also there must be rigaranternal
and external audits focused on influence, whictukhbe introduced to reduce the risk of corrupi{fBgmanet

al 2009). Non-competitive procurement contracts hagenbidentified as a source of concern for reaséns o
transparency, democratic oversight, value for marey corruption risks (OECD 2007).

Strict adherence to public procurement procedwamportant if public funds are to be used in tlstbvay
possible (Odhiambo and Kamau 2003). Williams-EledB813) said as the public official holds more
information about the procurement process and tbeupement market, the official could use this kirexlge to
his/her advantage by manipulating the procuremeawntgss. She suggested that government could use
administrative, regulatory and social tools to fighrruption in public procurement. Proper safedaahould be

in place for use of the single-source method (BoR006).Ameyawet al identified the high rate of usage of

112



Journal of Law, Policy and Globalization www.iiste.org
ISSN 2224-3240 (Paper) ISSN 2224-3259 (Online) s.l_.;lj
Vol.68, 2017 IIS E

non-competitive methods such as single-source peowent as one of the challenges militating agatihst
implementation of Ghana's procurement law. Theyonemended the need for the PPA to sanitise the
procurement process by training procurement officeontractors and consultants to understand tmipgment
process. They also suggested that punitive meabargsit in place to deter officers, who delibesatiuse the
procurement process (Ameyagt al 2012).The justification for single-source selectiost be examined
carefully to ensure economy and efficiency(Getsil 2011). Dagbanja, opined that competition, transpayreas
well as restrictions on the application of singbesxing can promote and encourage the participatibn
Ghanaian firms in public procurement. He furthed ghis can enhance their capacity and competiggerin
economic activities in the country and also hetpiatvalue for money (Dagbanja 2014).

The origin of Ghana’s current procurement system lmatraced to the financial reforms she carriedimothe
mid-1990s (Public Financial Reform Program 1926)this stage of her political life, Ghana, like myaother
post-independence African states, grappled withitkctable challenge of fighting corruption andbpting
strategies as well as legal institutions which wlonbt only combat the cancer, but also maximallgnmte
sound management practices of national resour¢dSCITRAL Model law (ML) 1994 on Procurement of
Goods, Construction and Services was largely thesliive text for Ghana’s public procurement Iéggisn.
The country’s Parliament, on 3December 2003, passed the Public ProcuremenB68 (Act 663). Sections
of Act 663 have since been amended by the PubbicuUPement (Amendment) Act, 2016 (Act 914). It is
currently the instrument of primary legislation goring public procurement contracting in Ghana. Poélic
Procurement Act establishedhter alia, the Public Procurement Authority (PPA). The obijer of Act 663
(amended) is tointer alia, secure the judicious, economic and efficient ofsstate resources and ensure that
public procurement is carried out in a fair, treargmt, non-discriminatory, environmentally and atgi
sustainable manneDagbanja, (2011) opined that the fact that judisjoeconomic and efficient use of state
resources ranks at the top of the list of objestivethe Act suggests the paramount importancetathto best
value for money in the procurement system of Ghlimaquires that the government’s money should bt
wasted when procuring goods, works or servicesther words, government must not spend more mdmay t
necessary in procuring what is neededphasis is placed on best value for money becpukkc funds are
derived from public contribution, which is partlgrough the payment of taxes. Strictly speaking,Glanaian
government holds this money as well as foreigrfandls in trust for the people. It therefore cadis transparent
and efficient ways, such as use of competitive eéentb utilize the funds (Dagbanja, 2011). In ttd@gard, it is
expected that the output provided by the otherresting party must meet the needs for which thelipub
procurement was initiated; be it in terms of qyalifuantity, or other values.

The Act prescribes the use of various procuremesthauls in the procurement of goods, services anttswo
The methods are: Competitive tendering, Two-stageldring, Restricted tendering, Request for quariadind
Single-source procurement. All these methods virsety mimic those provided for under the ML 1994.

Single-source method is appropriate if there itearcadvantage over competitive selection, sucsagy it for
tasks that are a natural continuation of a previamosk (Gatsiet al 2011).It may be used by reasons of
expediency in emergencies, or when national sgcimierests are at stake (OECD 2007). Its use tdwia
disproportionate cost and the delay of competitirgcurement.

One of the glaring weaknesses in the use of thglesgource procurement method in Ghana is thaethex no
clear guidelines regulating its use. Because thegeno clear rules for the selection of the supjti¢he single-
source procurement process, many prospective suppie discouraged from participating in the singlource
procurement process. Such a situation is a veeitablitation for corrupt procurement practice. FExample,
Act 663(as amended) is eerily silent on how thglshsource procurement supplier may be selectenlveier,
the Act requires the PPA to maintain a data basppliers, contractors and consultants as wedl @&ord of
prices to assist in the work of procurement emtitithe PPA has stated its intention to update thee® of
“common user items” periodically, at least twicednyearlt must be pointed that the position of the PPA
violates the Act which requires the Authority tabfish by the end of each month, a Public ProcurerBefietin
containing information germane to public procuret@ime present author shares the view of Uromi(2@hdt
routine dissemination of information relevant te thperations, procedures and specific procurenaivitaes
provides the environment for access to informatonpublic expenditure by citizerEhis is fundamental to
individual and institutional integrity and probitgs well as a deterrence to collusive procurenemiflict of
interest and corruption.

This article directs a critical searchlight on Gaarprocurement law and practice in order to amglgsucidate
and evaluate Ghana's procurement laws particulagythey relate to single-source procurement and the
proceeds to assess the strengths and weaknesbes@fiaws. The author begins with a look at tloeigas for
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using single-source procurement under Ghana's peatent law as well as those of Botswana, Southcafri
Tanzania, Uganda and the Mihe choice of Botswana, South Africa, Tanzania ldgdnda is premised on two
considerations. They are said to boast of vigoreffective and progressive public procurement raguis.
Secondly they are all, like Ghana, English spealifrgcan countries and therefore it would not b#idilt to
borrow from them where possible. The ML is alsokiet at since the 1994 version’s legislative textjdty
influenced Ghana’s procurement law as well as thokeTanzania, Uganda and to an extent that of
Botswana(Caborn and Arrowsmith 2013).The articlenttproceeds to assess the efficacy of the country’s
procurement law by comparing and contrasting tlewipions for single-source procurement method uraer
663 (as amended) with those of the four countrsewell as the ML 2011.

The author also looks at the leading decided cassingle-source procurement in Ghamhe Republic v

Ministry of Education and Sports and others, (Suit N’ AP6/2006) as well as secondary sources such dsmia
publications on public procurement. These sourcesige useful innovative ideas for the use of srgburce
procurement in Ghana. Data on single-source progeméin the country’s public sector from 2012 td2@vas
also analysed to determine the value as well agréinel of usage of the method in the country withie stated
period.

The final part of the article is devoted to conmus arrived at and recommendations made as aadlj which
it is believed would address the gaps identifiedh®y article. This it is hoped, could stimulateebate for the
introduction of reform in regulating the use ofglarsource procurement in Ghana.

The article now sets out the legal framework rafato single-source procurement under the ML, Ghana
Botswana, South Africa, Tanzania, and Uganda.

2. Grounds for the use of single-source procuremémethod under the ML, Ghana, Botswana, South
Africa, Tanzania, Uganda rules

2.1 Grounds for using single-source under UNCITRvhdel Law 2011

(a) The subject matter of the procurement is atél only from a particular supplier or contractmra
particular supplier or contractor has exclusivétsgn respect of the subject matter of the praverg, such that
no reasonable alternative or substitute existstlamdise of any other procurement method wouldetbes not
be possible;

(b) Owing to a catastrophic event, there is aneemélly urgent need for the subject matter of theymement,
and engaging in any other method of procurementidvoe impractical because of the time involvedsimg
those methods;

(c) The procuring entity, having procured goodsjippent, technology or services from a supplier or
contractor, determines that additional suppliestrbagprocured from that supplier or contractorreasons of
standardization or because of the need for conifiigtivith existing goods, equipment, technologysarvices,
taking into account the effectiveness of the oagjprocurement in meeting the needs of the progwemity, the
limited size of the proposed procurement in retatmthe original procurement ,the reasonablentedgeqrice
and the unsuitability of alternatives to the goodservices in question;

(d) The procuring entity determines that the usargf other method of procurement is not appropf@t¢he
protection of essential security interests of ttages or

(e) [Subject to approval by the [name of the ordasignated by the enacting State to issue the agipiand,
following public notice and adequate opportunityctanment, procurement from a particular supplier or
contractor is necessary in order to implement #éseconomic policy of this State, provided thatq@mement
from no other supplier or contractor is capableroimoting that policy”.

2.2 Preconditions for use of single-source procemmethod in Ghana

Act 663 (as amended) details exceptional circunestmrunder which a procurement entity may engage in
single-source procurement with the approval ofRR&\, viz,
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d. Where goods, works or services are only availaiole fa particular supplier or contractor, or if a
particular supplier or contractor has exclusivérig respect of thgoods, works or services, and no
reasonable alternative or substitute exiBltss ground for the use of single-source is, howesigent on
whether the procurement entity shall show proof tiwaalternative source of supply could meet the
request.

b. Where there is an urgent need for the goods, warrkervices and engaging in tender proceedings or
any other method of procurement is impractical wuenforeseeable circumstances giving rise to the
urgency, which is not the result of dilatory contdois the part of the procurement entity. The author
argues that a request for quotation method cotitetrde used in an urgent situation in Ghana. iBhis
because the process for the use of this method d@utompleted within the same time the PPA would
have received and granted approval for single-goprocurement, which is averagely a period of four
weeksTheuse of Request for quotation methiodhis instance would enable the entity to berfediin
a level of competition by vendors, while at the saime meet the urgent request because of the short
lead time required for conducting procurement thfothis method.

C. Where owing to a catastrophic event, there is genirneed for the goods, works or technical sesyice
making it impractical to use other methods of prectent because of the time involved in using those
methods. The procurement law currently does natiredhat the emergency situation arising out ef th
catastrophic event be evaluated in order to deteyithie most appropriate procurement method to be
used for the required goods, works or technicalises. The author opines that it is the resulhef t
evaluation of the emergency situation due to anatidisaster that should determine the most effici
and economical procurement method that needs tsdxt for the procurement and not necessarily a
resort to single-source method because of the tirged arising thereof.

d. Where the procurement entity having procured goegsipment, technology or services from a
supplier, contractor or consultant, determines dloalitional supplies must be procured from the
supplier, contractor or consultant because of statisation or compatibility with existing goods,
equipment, technology or services, taking into aoto

i. the effectiveness of the original procurement iretimg the needs of the procurement entity.
ii. the limited size of the proposed procurement iatieh to the original procurement;

iii. the reasonableness of the price.

iv. the unsuitability of alternatives to the goodsenvices in question.

This ground for granting single-source procuremapyroval does not specify whether a competitivehoebt
should have been used in undertaking the originatyrement. It does not also state the percentagshold
limit of the additional value of the original coatit, which can be procured using the single —soorethod.
Lesniak, A. et al (2013aid unfortunately, such a condition for use ofgkrsource often causes numerous
abuses involving significant overcharging for audial works. They argued that befriended compacéeswin

a tender by placing a bid below the market pricevking that they will be able to make up for theses with a
surplus when they are awarded a single —sourceamribr additional or supplementary works.

e. Where the procurement entity seeks to enter antmntract with the supplier or contractor foreash,
experiment, study or development, except wherectimract includes the production of goods in quiestito
establish commercial viability or recover reseaactil development cosfSThis ground does not require the
entity to show proof that no other consultant oadertake the assignment before permission fglesisource
shall be granted.

f. Where the procurement entity applies this Actdoocurement that concerns national security, detdrmines
that single-source procurement is the most appatgnnethod of procurement. This precondition doas n
distinguish between procurement for security puegoshich involves classified information and thdisat do
not. It is also silent on procurement conductedthry Ministry of Defence; this should require theesheo
distinguish between procuring a piece of ‘hard*war-like’ defence materiel (Trybus, M. 2004) intkxd for
use as an arm, munitions or war materiel and thum® mundane items such as uniforms and food (iHekni
2010). The author suggests that the reason behaahaed for the various distinctions is for theposes of
ascertaining procurement that is “essential” far security and defence interests of the state lawgktthat are
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not. Transparency International reported that singpurcing defence contracts can lead to greas&r af
corruption (Transparency International 2014.) Pyni., et al(2009) quoted an IMF report (Gupta et al., 2000)
to emphasise the point that procurement is a chatimeugh which corruption might affect military
expenditures.

A procurement entity may engage in single-souroeyrement with the approval of the PPA after puhbbtice
and time for comment where procurement from a q@aleir supplier or contractor is necessary in orer
promote a policy specified in section 59(4)(c)dd)69(2)(c)(i) or socio-economic policy and proaquent from
another supplier or contractor cannot promote pbéity. This precondition is commendable sincdldvas for a
level of transparency in the conduct of single-seuprocurement. The negotiated procedure withoiar pr
publication of a contract notice may lead to a Hagkel of corruption risk (Transparency Internatib2013).

The author notes that there is no requirement fmreesponding standard document to be used fglkessource
procurement in Ghana. Many countries have imprdied public procurement function binter alia, issuing
national procurement standards and standardiseihigidlocuments (Telgest al.2016)

2.3 Direct procurement under Botswana’s Public Brement and Asset Disposal (PPAD) Regulations

(1)The direct procurement method may be used wiheraelection of supplier is conducted on a sofplser
basis without competition, such as where-

(a) there is insufficient time for other methodeda an emergency situation;
(b) the supplies, works or services are availatuimfonly one provider;

(c) an existing contract could be extended for &alutl supplies, works or services of a similarunatand no
advantage could be obtained by further competitiwayided the prices on the extended contracteasanable

(d) additional supplies, works or services are ireguto be compatible with existing supplies, weok services
and it is advantageous or necessary to purchasadti¢ional supplies, works or services from thegioal
supplier, if the prices of additional contract egasonable;

(e) it is essential or preferable to purchase tamdil supplies, works or services from the orifjisapplier to
ensure continuity for downstream work, includingntiiouity in technical approach, use of experiencguared
or continued professional liability, if the prices the additional contract are reasonable; or

() it is justified in the circumstances.

(2) When direct procurement is used under paragrépfyd) or (e) of sub-regulation (1), the valddh®e new
supplies, works or services shall generally be thas the value of the original or existing contrand the
original contract shall have been awarded througbrapetitive process.

(3) A procuring entity shall use the appropriatewuoents, from the documentation issued by the BOARD
modified as necessary for the requirements of theysement.

(4) A direct procurement contract shall be in wagtin a contract form as provided in the documémateferred
to under sub-regulation (3).

(5) The procuring entity shall not commence anycprement process under the direct procurement metho
prior to the BOARD signifying its-

(a) acceptance of the full justification given Img tContracts Committee for necessity for the usheimethod;
and

(b) approval for use of the method.

(6) The procurement process, under direct procungnsball be subject to the procurement requiremextt far
as practicable, provided in Part Ill.
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(7) The BOARD may award a bid for procurement urtiés regulation if it is satisfied that the proement
has been sufficiently demonstrated to be of vabnerfoney.

2.4 Direct negotiations under South Africa’s Mupii Finance Management Act,2003: Municipal Supphai@
Management Regulations.

(1) A supply chain management policy may allowaleounting officer-

(a) to dispense with the official procurement msses established by the policy and to procurereguired
goods or services through any convenient procdsshwnay include direct negotiations, but only-

(i) in an emergency;
(ii) if such goods or services are produced orlatbée from a single provider only;
(iii) for the acquisition of special works of ant bistorical objects where @fieations
are difficult to compile;
(iv) acquisition of animals for zoos; or
(v) in any other exceptional case where it is impical or impossible to follow the official
procurement processes; and
(b) to ratify any minor breaches of the procuremgntcesses by an official or committee acting imte of
delegated powers or duties which are purely othnial nature.

(2) The accounting officer must record the reagonsany deviations in terms of subregulation (1xadl (b) and
report them to the next meeting of the councilbaoard of directors in the case of a municipal gnénd include
as a note to the annual financial statements.

(3) Subregulation (2) does not apply to the progumet of goods and services contemplated in reguldti (2).
2.5 Single-source Procurement under Tanzania'§dPRimcurement Regulation for goods and services

(1) Subject to approval by the tender board, &yming entity may engage in a single-source praoerg in
accordance with sub-regulation (3) under the faltmcircumstances:

(a) the goods or services are available only frgpardicular tenderer who has exclusive rights speet of the
goods or services, and no reasonable alternatigalistitute exists(sole-sourcing);or

(b)there is an urgent need for the goods or sesvaed engaging in tendering proceedings or argroth
method of procurement would therefore, be imprattigrovided that the circumstances giving risthto
urgency were neither foreseeable by the procunimigyenor the result of dilatory conduct on its par

(c)a procuring entity, having procured goods, equapt, technology, services or spare parts fronpalgr,
following national or international competitive tiering satisfactory to these Regulations, detersninat
additional supplies of the same type as those psathunder an existing contract are required; or

(d) a procuring entity seeks to enter into a cantwéth a tenderer for the purpose of researcheergent,
study or development, except where the contrattidies the product of goods in quantities to estaltheir
commercial viability or to recover research andelepment costs; or

(e) procurement involving national defence or naicsecurity and where it is determined that alshisgurce
procurement is the most appropriate method of peosoant; or

(f) where critical items need to be purchased feogpecified supplier to ensure that the outputmiogess
plant shall be guaranteed by the contractor resplenfer the process design; or

(g)where standardisation of equipment is essefatisdconomic and technical reasons and it has pesred
to the tender board'’s satisfaction that compatibdf the existing equipment with another make aquiipment
cannot be established and that there is no advantdtaving an alternative supplier; or

(h) where standardisation of spare parts is reducethat they may be compatible with existing pmeént or
spare parts or stock items related to specificspettialised equipment or machinery; or
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(i) where there is an on-going project, additioteins need to be purchased for the completion of
implementation.

(2) For purposes of these Regulations, standardizat considered to be appropriate if the orige@lipment
is suitable for the purposes of the project beingrfced and have been acquired at reasonable goegh
national or international competitive tenderingsfattory to the tender board and that the numb#reonew
items to be added is less than the existing vaidecannot be obtained from other sources.

(3)In the circumstances prescribed under sub-régnlél), a procuring entity may procure the goods
services by soliciting proposal or price quotatiemm a single supplier.

2.5.1 Single-source procurement under Tanzaniddid®Brocurement Regulation for works

(1) A procuring entity may obtain a priced quotatfoom a single contractor, negotiate and enter intlirect
contract if-

(a)there is an urgent need for the works suchtti@e would be insufficient time for a procuringignto
engage in tendering or any other method of procargnprovided that the circumstances giving risthéo
urgency could not have been foreseen by the prmogemtity and have not been caused by dilatory ecingoin
its part; or

(b) there is only one particular contractor whicpracuring entity can reasonably expect to undertak
required works; or

(c) there are advantages to a procuring entitysingia particular contractor who has undertakes or
undertaking similar works or who may have alreadgrbmobilized with plant, equipment and staff ia th
vicinity or any other resources as may be approgria

(d) works which are under execution are to be el@dpand the corresponding contract is awardedviig
national or international competitive tendering.

2.6 The use of Direct Procurement under Ugandai®Brocurement and Disposal of Public Assets Act.
(1) Direct procurement or disposal may be used-

(a) where

(i) there is insufficient time for any other proced such as in an emergency situation; or

(ii) the works ,services or supplies are availdiden only one provider; or

(iiij)an existing contract could be extended if gaitional works, services or supplies is of a Emmature
and no advantage could be obtained by further ctitigeg if the prices on the extended contract are
reasonable; or

(iv)additional works, services or supplies are regplito be compatible with existing supplies, wooks
services and it is advantageous or necessary thasg same additional works, services or suppiles the
original supplies; provided the prices on the adddl contract are reasonable; or

(v) it is essential or preferable to purchase &alulitl works, services or supplies from the origisigbplier to
ensure continuity for downstream work, includingntinuity in technical approach, use of experienuguared
or continued professional liability, if the prices the additional contract are reasonable;

(b) in the circumstances set out in paragraph t@ravthe value of the new works, services or sapplbes
not exceed 15% of the value of the original or taxgscontract and the original or existing contraas been
awarded through a competitive process.
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2.7 Comparing and contrasting the grounds for sisglurce method in Botswana, Ghana, South Africa,
Tanzania, Uganda as well as the ML

a)Botswana, Ghana, South Africa, Tanzania and Ugaaduire approval to be granted to the procurement
entity by an approving authority before the singbewrce method can be used by that entity. The nremeint

for Ghana's PPA to consider all matters underi@ecetO of Act 663 as a precondition to grantingrapal to
procurement entities to use the single-source pemsent method, was emphasized by the Fast Track Hig
Court in Accra in the case @he Republic v Ministry of Education and Sports and others. The case concerned
approval given to the Ministry of Education and 8p¢MOES) by the PPA to single source the procermm

of Supplementary Readers, Textbooks and Dictiosafie Basic/Senior Secondary Schools and Teacher
Training Colleges throughout Ghana with a totald@Emvalue of US$27,999,999.00 from Macmillan
Education Limited (MEL), from the United Kingdomh& applicant, Ghana Book Publishers Association,
contended that the decision by th respondent to single-source the procurement ofSieplementary
Readers violated sections 40(1) and 40(2) of A8t Gfis is because the preconditions set out itised0(2)

in adopting single- source procurement had not bekkowed and that disabled MOES from promoting the
policy objectives set out in section 59(4)(c).

Additionally, the applicant contended that the awpi granted to the MOES dated 31/08/05 by the RPPA
single- source the procurement of the SupplemeriRaader violated the object of the PPA as contained
section 2 of Act 663.

The basis of the contention is that the PPA faibedroperly perform its function as set out in g@t8 of Act
663. The T'respondent relied on the ground of urgency, seetiifi)(b) of Act 663, for the application to the
2" respondent for approval to single-source. His khipl E. K. Ayebi, said he had his doubt that ME ca
deliver the books for distribution when schoolpen in September. He was also of the opinionttieissue

of urgency was not the bother of the applicantratier how the %l respondent settled on MEL books as the
most suitable in the “cultural and environmentahteat of the Ghanaian child” as well as competitizgs of
MEL'’s prices. He said the conclusions could only &reéved at by MOES if it had requested any other
supplier, such as members of the applicant assmtjab submit their books for assessment as vweethair
guotations for price comparison with that of MELe Mrent on to consider the relevance of section )46{2
Act 663 in the decision to single-source and thereyal given. That section required that beforerapal is
given for single-source procurement, there shoaldehbeen a public notice and time given for comsient
where the procurement from a particular supplienésessary to achieve the policy specified in sacti
59(4)(c). This policy includes the effect of thader on the balance of payment position and foreighange
reserves of the country as well as the extent oéll@ontent in labour and materials in the good$eo
supplied. The PPA submitted that section 59(4){a¥ not a factor to be considered in this singlers®
procurement but the judge thought otherwise. It tinald by the Court that the MOES had not compliéith w
section 40 of Act 663 in deciding to embark on Ergource procurement, and the PPA failed to censd
matters under section 40 upon whichréspondents application for approval is based. Jtrt quashed the
approval granted by the PPA dated 31/08/05 andairst the respondents whether by themselves,ressig
and privies from proceeding with the said singlarse procurement awarded to MEL on 20/08/05.

The ruling by the Fast Track High Court is clealythority for the view that the provisions of senti40(as
amended) must be satisfied before the PPA may agprioval for a public entity to engage in singbense
procurement.

The following similarities also exist among the igas models with respect to single —source procargnb)
Botswana, Ghana, South Africa, Tanzania, Ugandatzad ML require the use of single-source procumeim
method if the subject matter of the procuremeiivisilable from only a particular supplier or cootm, such
that no reasonable alternative or substitute exi3t§&hana and Tanzania allow for the use of singheirce
procurement on the grounds of urgency. Botswan&hd#ina, Tanzania, Uganda as well as the ML pehait t
use of the method, where additional supplies magpriocured from the same supplier for compatibilish
the existing goods, technology or services .e) @rard ML require the use of single-source wherethés
catastrophic event and as a result there is aeragty urgent need for the subject matter of theymement.
f) Ghana and Tanzania require the use of singleesomethod for research and development and foonedt
security procurement.
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2.8 Differences between the ML, Ghana, BotswanatlSAfrica, Tanzania and Uganda for the use gls-
source method.

2.8 .1.The differences between the ML and Ghandésrfor singlesource procurement are as follows:

i) The ML permits the use of single-source procwatimethod if any other method of procurement ts no
appropriate for protection of “essential securityterests of the State. Ghana, however, allowsisieeof the
method on general security grounds. This couldterdree condition for the security agencies to usgls-
source procurement indiscriminately. For examieugh an agency may determine the need to procure
stationery item by single-source as the most ap@at@pmethod, the author argues that this requasgtimt
require classified information and therefore maylmfor the protection of “essential security’ergsts of
the state.

i) In addition to above, the ML does not requine use of single-source procurement on groundsgeingy,
but Ghana’s procurement rules allow it. The ML ordguires the use of single-source procuremerases of
urgency, where there is a ‘catastrophe’, a sitaatiovhich it is expected that any form of negatias may
cause unreasonable delay.

iii) Coupled with the above, the ML requires the w$ a competitive method for procurement of caritra
packages for research, experiment, study or deseap while Ghana'’s procurement law permits theafse
single-source method for such contracts.

2.8.2The salient differences the Botswana single- source procurement rulssawis the Ghanaian version
may be highlighted as follows: (i) Standard procueet rules for tendering must be followed as fasas
practicable. The author believes the requiremerdtgwana to follow standard procurement rules for
tendering as far as is practicable by using stahdacuments for single-source procurement willvalfor
efficiency in the procurement process (Telgeal 2016). (ii)When there is need for additional presuent
for existing supplies, single-source method is pibechif the original or existing contract was aded
through a competitive process and the value oh#wve supplies is generally less than that of thgiei
contract .The author argues that this preconditidBotswana’s single-source procurement rule ankure
that lowest evaluated responsive tenderer’'s pobésined through competitive procurement could used
for single-source procurement. (iii)Botswana’s Defe Force, Police Service and other security orgatise
State may conduct their procurement through an tgregteibut that is not the case in Ghana. This author
agrees with the point made byPynetial (2009)that defence has tended to be treated as a spatiisl
within government, often exempt from the usual swéscrutiny, oversight and procedures to ensure
competition in its procurement processes, andishagten justified with reference to national sétyur
concernsThis lack of competition may entail substantialraption risks .

2.8.3 The differences between South Africa and @sarules for single—source procurement are asvicl

(i) Use of single-source for the acquisition of dpéworks of art or historical objects and alsoqurement of
animals for zoos is permitted under South Africks.. The author argues that this could enhance the
government’s preservation and conservation drivenafangered animals, heritage sites and workst.ofiixr
Ratification of minor breaches of the procurememicpsses by an official or a committee acting rmgeof
delegated powers or duties which are purely ofcanieal nature. The accounting officer must rectirel
reasons for the deviation from using a competitivethod and report them to the next council meetimg,
board of directors in the case of a municipal gnéind include it as a note to the annual finarstialements.
Ghana does not currently have a provisionefopost facto approval of single-source procurement. However,
between 2012 and 2015 the country’s PPA ratified(1®) single —source procurements that had alrbadn
undertaken by various institutions. The country'mistry of Food and Agriculture (2017) had alsaquested
the PPA to grant it retrospective approval for phecurement of chemicals to control the spreacatbfarmy
worms in the countryThis raises interesting and intriguing issues fobe fpractice of single- source
procurement in the country. Some of these are:

 Is it permissible for a public entity which wishiesutilize single-source procurement to ignore the
approval requirements laid down in the Act and peatto utilize single-source procurement and
thereafter apply to the PPA fex post facto approval?

« What are the powers of the PPA under section 5€\8f(the Act?

« Does the PPA possess legal competence under sB6ii8){b) to set aside a single- source procured
contract?
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< Under what circumstances, if any, may an entitysiisgle-source method and thereafter proceed to the
PPA for its ratification?
The author is not conversant of the peculiar cirstamces under which entities have applied to the 8P ex
post facto approval. It is, however, a fact that, circumstances undgch entities may use single-source method
before applying to the PPA for its ratification aret clearly stated in the Act. The PPA said itassidering the
future submission of such practices by institutiand government departments to the Auditor-Gerierakport
to Parliament (PPA’s 2012/2013 annual report)

2.8.4 The following are the salient differencesn@n Tanzania and Ghana'’s rules for use of thdessmurce
procurement method: (i) Emergency procurement neamade whergheaccounting officer determines that it is
in the public interest that goods, works or serwibe procured as a matter of emergency. The officait
evaluate the need for the emergency procuremend@cide the preferred procurement method in owler t
guarantee economy and efficiency. He/she shall apptoval from the Government Procurement Services
Agency before proceeding with the procurement fiece the emergency situation does not automagicall
require the use of single-source procurement ufidezania’s regulatory framework. The author arghasthe
reasoning behind this provision is; a) to reduceaucratic delays as there is an identified offieéro is to
make a determination in the public interest thatdg works or services shall be procured as a nidtte
emergency, b) to ensure that there is value forap@onsideration in taking a decision to condudtlipisector
procurement even during the time of a nationalddesa Ghana does not currently have such a provisids
procurement law. (ii)Before single- source mett®dsed for the additional procurement of an itdma,driginal
procurement should have been conducted througbnadtor international competitive tender. The inleah
procurement shall be less than the existing valukeooriginal contract, and cannot be obtainedfather
sources. Though Ghana also has a similar groungefionitting single-source procurement, it, howedergs not
expressly require that the original procuremenukhbave been conducted through competitive tehdfare
the use of the single-source method for the additiprocurement was made.

2.8.5 Similarly Uganda allows for the use of dirpricurement where there is need for additionatymament
of an item. The additional procurement shall nateexd 15% of the original or existing contract vaMhere
this method is used more than once in the saidiistance, the cumulative value of the new procuntisieall
not exceed 25% of the value of the original or xgscontract®In Ghana the same precondition permits the
use of single-source for additional procurementweieer, our law does not specify a limit for theuabf the
additional procurement. The author argues thatcihigd lead to a possible situation where procurdraatities
will use single-source procurement as a defaulhotefor additional procurements without a valueitim

This article will now proceed to analyse data amgk-source procurement in Ghana from 2012 to 20bsder
to ascertain the trend of usage of the methodh®period.

3. Data on procurement methods used by public entés in Ghana Between 2012 and 2014 as per the
PPA's public procurement assessment exercise.
3.1Procurement Methods Based on the Total Number néi@es(Table A)

Procurement method Percentage
2012 2013 2014

International Competitive Tender 0.15% 0.07% 0.09%
Restricted Tender 4.16% 2.85% 4.32%
Single-Source 1.01% 1.71% 2.23%
National Competitive Tender 25.68% 24.13% 35.02%
Price Quotation 66.45% 66.34% 55. 66%
Low/Minor Value Procurement 2.55% 4.90% 2.68%
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3.2Procurement Methods Based on Tender Vafliable B)

Procurement method Percentage
2012 2013 2014

International Competitive Tender 10.30% 0.27% 0.89%
Restricted Tender 47.55% 19.65% 31.07%
Single-Source 4.44% 39.90% 19.93%
National Competitive Tender 30.07% 34.44% 45.48%
Price Quotation 7.51% 5.64% 2.29%
Low/Minor Value Procurement 0.12% 0.10% 0.34%

It is worthy of note that a 0.70% increase in tlse ©of single-source method from 2012 to 2013 inld &b
resulted in a tender value increase of 35.46% deraf the method within the same period as se&alite B.
According to Ameyawet al (2012) the high adoption of such a less competitirecurement method has dire
consequences on the economy and the integrityeoptbcurement process in the country. It meanssailple
high cost of procurement to the st&8agle-source method must therefore be tightly effectively regulated.

3.3 Single-Source Applications Submitted to the RAPublic Procurement Entities from 2012 -2015
Table C)SINGLE-SOURCE APPLICATIONS RECEIVED BY PPA (20121%)

YEAR NUMBER OF APPLICATIONS RECEIVED NUMBR APPROVED % OF APPROVAL

2012 715 656 92
2013 578 538 93
2014 468 330 70
2015 696 620 89

As can be seen from Table C above, there was ar&8etion in the applications submitted in 2013ehbyities

to the PPA for single-source procurement approgat@mpared to those of 2012. There was a furthés 19
reduction of single-source applications submittgcehtities from 2013 to 2014. It could be inferfedm this
trend that entities appeared to increasingly useratompetitive procurement methods rather thaglesisource
procurement method in Ghana between 2012 and 201PPA said the reductions were as a result a€yol
measures instituted by it to streamline the sphtngle-source applications, and thereby, encauthg use of
other methods of procurement provided under the Raere was, however, a 49% increase in the usheof
method by entities in 2015 from that of 2014. Theréase in the use of the method in 2015 sugghkats t
measures put in place by the PPA to streamlineiglkeof the method by entities between 2012 and a@fldot
seem to have had the desired impact in 2015.nbtieworthy that 2012 was an election year in Graththat
2015 precedes another election year (2016). OfR€di5) said Procurement Officers (the agents) ezesprred
to compromise in favour of entities affiliated wiplliticians (principals)Eyaa and Oluka(2011) quoted Soudry
(2007) to make the point that the agents can oppistically take advantage of situations which soenetime
detrimental to the principaPymanet al (2009) said the excessive use of single-source contrpatsicularly
where this becomes the normal way of working fdicils, makes the procurement process more vuihera
corruption, although their presence is not itselbgb of corruption. The requirements for competitiand
transparency in the procurement system will beatetkif the PPA allows single-source to be used asrmal
procurement method by giving approvals without adersmtion of the requirements for the use of thehoa by
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the entities (Dagbanja 201The author recommends the PPA should be guidetidoyuling of the high court
in the case ofrhe Republic v Ministry of Education and Sports and others, when considering the granting of
approval for the use of single-source method bitiest
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Fig 1. Graph of single-source applications reagigad considered for approval by the PPA betweery#ars
2012-2015.

The author shall now proceed to critically examane summarise some shortfalls of the single-somethod.

4. A critical examination of Ghana’s single-source prourement rules

Pellucidly, the reason behind the provision for tise of single-source procurement method in Ghamaldic
procurement law is to provide flexibility for theqrurement of goods, works or services under eimeglt
circumstances.

The ruling by the Fast Track High Court, in thehe case ofhe Republic v Ministry of Education and Sports is
clearly authority for the view that the provisioofssection 40, Act 663(as amended) must be satiffigdore the
PPA may grant approval for a procurement entitgrigage in single-source procurement. Procureméitiesn
are also to comply strictly with procurement praeed in public sector procurement

Additionally, the comparison of the rules for sigtsource procurement in Ghana with those of thd ME
Botswana, South Africa, Tanzania and Uganda indHisle reveals that the hub of the matter ofdhallenge
facing Ghana’s use of the single-source procuremmthod is the absence of and hence the elusiverfidse
practical parameters for its application.

Osei-Afoakwa (2013) had opined that despite theditimms provided by the law for the use of singtesse
procurement, including prior approval by the PR# tethod is perceived to be a source for corrtgutiges.
He proceeded to recommend the need for legislatesters and changes aimed at improving the cypadibe
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law so as to protect the integrity of the systemh tndeter corruption. A study by Ameyaval (2011) revealed
that the single- source method can easily be inflad in favour of a particular bidder

A critical examination of Ghana's single-source qun@ment law in this article revealed the following
challenges facing the use of the method:

(i) The fact that the PPA does not sometimes adhdhetclear provisions of section 40 under Act 663 (a
amended) before granting single —source approvaldourement entities as interpreted in the case
of The Republic v Ministry of Education and Sports and others.

(i) Failure of some procurement entities to comply whida requirements of section 40 before proceeding
to use single-source procurement method as statie iPPA’s annual reports from 2012 to 2015.

(iif) The non-existence of a corresponding standard peawent document for use for single-source
procurement unlike the practice in other jurisdiot such as Botswana.

(iv) No provision for the Defence Force, Police Serdnd other security organs of the state to conduct
procurement for mundane items such as food anidrséay items through open tender as obtains in
other jurisdictions such as Botswana.

(v) No requirement that single-source procurement bd @ procurement of security and defence
concerns bothering on classified security inforarabr defence needs, which are ‘essential’ for
the security and defence interest of the staterdltian for general security requirement. The
Model law 2011 provides the inspiration for Ghamgtovide such a precondition for the use of
single-source procurement.

(vi) There is no provision under Ghana’s procurementthatadditional procurement by single-source
source method be permitted to be undertaken btieengirovided the original or existing contract
was awarded through a competitive process. Secpuadlike the situation in other countries such
as Uganda, there is no threshold limit for suchtaafdhl procurement.

(vii) There is no precondition that an evaluation needgetundertaken by a designated officer in anyentit
to determine the most appropriate method to be tesatket a requirement after the occurrence of
a catastrophic event rather than an automatictressimgle-source procurement. Ghana could
borrow such a practice from Tanzania’s procurertemt

(viii)  The conditions that must be satisfied before th& Bduld grantex post facto approval for single-
source procurement are not statedanacould borrow such a practice from South Africa.

(ixX) The eerie silence on the need for procurementiestid show proof that no alternative source opsup
could meet a particular procurement.

(X) The provision in Ghana'’s procurement law to pethetuse of single —source procurement method for
urgent situations. The ML 2011 requires the useoofipetitive negotiations for urgent situations
and Ghana could borrow from this practice by useguest for quotation method for urgent
situations.

(xi) The frequent abuse of single-source procuremertiadethen open competition would have been
more appropriat&.his concern had been expressed by Ghana’'s Au@treral(2012). Eyaa and
Oluka (2011) pointed out that the use of wrong prement methods lead to high procurement
costs, poor quality purchases, late deliveriesoodeliveries at all.

(xii) The use of single-source procurement for the parpbsesearch, experiment, study or development.
The ML 2011 requires the use of a competitive metion such a contract package and Ghana
could do same.

5. Conclusions

The article revealed the following strengths andakwmesses of the regulatory framework for singlecs®u
method in Ghana.
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5.1 Strength

Ghana’s regulatory framework allows for a level ftéxibility in the procurement system by enabling
procurement entities to invite proposal or pricetgtion from a single consultant, supplier or caator without
competition under exceptional circumstances.

Also, the procurement law of Ghana, as interpraigdtie MOES case, requires that approval be sdugit the
PPA as a precondition before using the single-soprocurement method.

The requirement by the country’s procurement rei@araallowing for a seven day- period for commenttbe
public following the publication of the intendedhgie-source procurement by an entity is endorsekisnpaper.

5.1.2 Weakness

Ghana’s procurement law permit’s single-source prement where goods, works or services are onlijadle
from a particular source or exclusive to that seufthe law is, however, silent on the need forgreezurement
entity to show proof that no alternative sourcewdply could meet the request.

Secondly, the PPA’s approval process for singleemprocurement in respect of an urgent requirerbgran
entity is completed averagely within a four- weekipd. The process for request for quotation metpdn
entity could also be completed within the sameqgkri

In case of a catastrophic event, there is no remént in the procurement regulation to evaluageetinergency
situation arising thereof in order to determine itin@st economical and efficient method of procuretmiestead
of a resort to single-source procurement.

Coupled with the above, the law permits the ussrafle- source where there is need for additionatgrement
for existing supplies. However, the law does najuiee that the original existing contract should/éndoeen
awarded through a competitive process. Also therad stated value limit for use of single-source tfe
additional procurement.

The procurement regulation does not also requireeratity to show proof that no alternative source ca
undertake the assignment of research, experimenty ®r development before single-source approsal ke
granted to procure such a contract package.

The procurement law allows for use of single-soupscecurement method on grounds of national security
instead of that for the protection of only “esseah8ecurity” interests of the country. Also the lawes not
require the Ministry of Defence to use competittemder for procurement of mundane items such ad.foo
Ghana may see a benefit in steering her security defence requirements through non-competitive
procurement. However, any possibility of benefimmot be separated from the likely impact of caiaup
(Pymanet al 2009).

In addition to the above, there is currently novsion for corresponding standard documents to e Lby
procurement entities for the single-source methodke in the situation with the competitive tendeethods.

There is also no provision in the law for grantegpost facto approval to procurement entities for the use of
single- source method.

To add to the above, the indication by the PPApdate its data for prices of “common user itemgiquically,
at least twice in a year may create practical engks for procurement entities. This is especiatly,where the
entities need indicative prices, to assist in deieing whether the proposed price quoted by a vendder the
single- source method, could be considered to baaical or not.

6. Recommendations

The author recommends that the law makes it mandé&io a procurement entity to show proof that supply
of an item, works or service is exclusive to a aelé vendor, contractor or consultant before tleeaisa single-
source method may be permitted.
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Secondly, the request for quotation method musimbde mandatory for procurement in an urgent sdoati
where possible. This will allow for a level of coeatjtion and at the same time ensure that the ungeptest is
met by the procurement entity.

Ghana also needs to introduce a provision thatinesjithe need for a designated officer to evaluate
emergency situation arising from the occurrence aftastrophic event so as to determine the mdtstbka
method required for the needed procurement. Thisemsure that the most economic and efficient metls
chosen for the procurement.

There must also be a provision that requires tthgre there is need for additional procurementefisting
supplies, the original existing contract should éhdeen awarded through a competitive process. 8ican
value limit must be set for the additional procueatifor the use of single-source method in sudtuatgon.

Procurement entities must be required to show ptoaf no alternative source of supply can undertilee
assignment of research, experiment, study or dpusnt before single-source approval may be gratded
procure such a contract package.

The law must also require the use of single-soprogurement method for protection of “essentialusigg’
interests of Ghana and not for general securityceors. The Ministry of Defence must also be requi@
conduct procurement for ‘non- hard’ defence requaat such as uniforms through open tender. This wil
ensure that the advantage of open tendering isoldgtwhen there is the need for the protectioriessential
security or defence” interest of the nation, whieimnot be addressed by a less restrictive measanestngle-
source procurement.

In addition to the above, there is the need toodhice a provision in Ghana's procurement law for a
corresponding standard document to be used folesgmyurce procurement as is currently the situatidth
competitive methods.

Also, Ghana’s procurement law must empower the R®Ayrantex post facto approval for single-source
procurement to an entity under clearly stated dam.

The PPA should ensure to update its supplier dagabath information germane to public procurementhe
end of each month as required by the Act. Thisddwlp procurement entities have access to accarate
reliable data on suppliers, such as indicative ggricegularly so as to aid the conduct of singleemu
procurement.

According to Thai,K.V., (2001) most people immedigtthink of bribes paid or received for procuremnehen
the subject of corruption in government is mentthrieublic procurement systems could either addevaiuthe
economy or siphon it away into corrupt, wasteful wwethical purposes (Witting 1999). Single-source
procurement method is no exception to this asserhana therefore needs to improve her use ofmétbod
by the introduction of stiffer measures. The inrtarasuggested in this article is to develop spedgtidelines
for; procurement entities to show proof that nermlative source of supply could meet a requestreefimgle-
source approval is granted, use of request foratioot method instead of single-source method fgent
situations, requirement for a designated officeevaluate an emergency situation after a catastrayent in
order to determine the most efficient and econgonaurement method to be employed, to ensure thatev
there is need for additional procurement for engssupplies through single-source the originaltexgscontract
should have been awarded through a competitiveegsand that there is an established value liimitthe
additional procurement ,need to show proof thabth@r consultant or contractor can undertake aigrasent
for research, experiment or study before permisgogranted for single-source procurement, useirgfles-
source for “essential” security and defence inteoé<shana, requirement to introduce correspondiagdard
documents for the use of single-source procuremeditclearly spelt out conditions under which PP#oigrant

ex post facto approval for use of the single -source method. HFIRA must also provide monthly indicative prices
for “common user” items. These, the author believel reduce the element of corruption risk in tiee of the
single-source method in Ghana. Subsequently, thisiot only aid in developing a level playing figlbut also

a well-illuminated one for the country’s public s@cprocurement.
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