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The Limits of the Exercise of Police I nvestigatory and
Prosecutorial Powersin Nigeria
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Abstract

The act of policing is very important in all sodést whether developed or developing countries, tduthe
onerous task of maintenance of law, order and peand of course, the enforcement of security ef difid
property. Criminal activities over time have becohighly sophisticated, multifaceted and diversifiadd still
advancing with technological development cuttingoas every strata and level of the society. This ha
necessitated the government establishing a numbether agencies conscripted to taking over somesro
which hitherto exclusively belong to the policewdwer, in the performance of its constitutionaldiion, the
police has been somewhat incapacitated by some dbrronstitutional and administrative inexigenciediich
forms the basis of our study in this article. Tpéper is divided into seven parts, beginning withirgroduction
and ends with a conclusion and recommendationgx#émines how the establishment of these specialised
agencies and the constitutional protection fromgaution of certain political office holders hawneapacitated
and impinged the exercise of the police traditicioactions of investigation and prosecution.

Keywords: Police, Immunity, Limitations, Specialised Agenci®secution.

1.0 Introduction

It is incontrovertible that a secure environmert isatalyst to economic growth and developmenngfraation.
The Nigeria Police is the foremost security insiit in Nigeria responsible for internal securitgmagement.
The constitutional duties of the police are foundvarious enactmeritincluding the Police Aétwhich is the
principal enabling law that regulates the perforogaaf police duties and the exercise of poviéviajor among
these duties and powers are the police investigatod prosecutorial powers under which the polixer@se
powers over all manner of persons who committedeasonably suspected of having committed a criminal
offence against the law. Despite these extensiweeps certain categories of persons command disabil
against the police as a result of immunity enjolggdhem. These classes are hereunder examined.

2.0 Concept of Immunity and Disability

What is immunity? Immunity denotes freedom from flmever while disability denotes the absence of poafe
another person. In jural correlatives, immunityire person X implies the presence of his corredatim another
person Y. Thus the immunity clause contained inGbaestitutio granting freedom from arrest, or initiation of
criminal proceeding to the holder of certain officeamounts to disability in the police investiggtand
prosecutorial power of arrest or initiation of cimal processes. There are four categories of psrsdrmo
command police disability.

3.0 Personswith Immunity and Police Disability occasioned by the Constitutional provisions

A person with immunity is protected from any crimiriability to the extent permitted by such immiynilt is
also trite in law to say that liability in Y meaftise absence of an immunity in him. Therefore imrtyaind
liability are “jural opposites”. Conversely, theegence of immunity in Y implies the absence ofilighin Y.
The absence of liability in Y implies the absenépawer in X. Therefore immunity in Y implies thésence of
power in X; that is, powers and immunities are ljw@ntradictories. Disability simply means no-povegrno-

* E.F. Jjalana is the; Deputy Commandant, Police Training School, Ibadan, Nigeria.
* Dr. O.F. Oluduro is a Faculty Méer, Department of Public Law, Obafemi Awolowo Usisity, lle-Ife,
Nigeria.
Manu, M.U: “Strategic Visions, Programs and Adeiments of the Inspector General of Police,Nigeria Police
Force: The Journey So F#2013), MD Abubakar (ed.); Abuja: Panaf Press, p. 1.
2 The Police Act, Cap P 19, Laws of the FederatibiNigeria (LFN), 2004 is the major enabling law wi
prescribes duties and powers for the Nigeria Pol@her enactments include the Administration ofim@ral
Justice Act, 2015; Criminal Code Act, Cap C 38, LFN 280Penal Code, Cap P 3, LFN 2004; and the Criminal
Procedure Code for the (Northern States).
Op. cit, n.2.
4 See, Section 214(2)(b) of the Constitution offleeleral Republic of Nigeria (CFRN), 19%. cit.
5 Section 308 CFRN, 1999 (as amended).
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right to act otherwise.

The Nigerian Constitutidrand other varying enactments contain immunity sgsuconferred on certain classes
of persons as a result of specific offices beingupeed by such persons. The class of persons cedfevith
constitutional immunity in Nigeria include: the Bident, the Vice President, the Governor and Deputy
Governor while carrying out the functions of thdiad. Section 308 of the Constitution of Federap&daic of
Nigeria 1999 (as amended), confers immunity froftiation of criminal process on persons holdingtaier
offices in Nigeria during his period in office, tlgh such immunity is limited to immunity from prasgion and

it does not extend to police latent investigatilmvestigation of criminal complaint by the policgainst any of
the office holders mentioned above is not tantarhdéoiriaying a criminal complaint before the couRolice
investigation is a preliminary course which may roay not result in criminal prosecutiohhus, in Gani
Fawehinmi .v. IGP,the Supreme Court held that:

...the immunities conferred on this category of offfmders are to ensure the dignity of that
office and freedom from coercive personal harassmérthe incumbent.... That a person
protected under Section 308 of the 1999 Constityutigoing by this provision, can be
investigated by the police for an alleged crimeffence, is beyond a dispute. There is nothing
contained in the Section that precludes policestigation of offences committed by holders
of the offices named hereih.

It is sufficient to state that the Nigeria Police émpowered under the Constitution to investigatenioal
complaint against the Governor or any person torwiconstitutional immunity applies, but such invegation
would stop any time when going further would amatenasking the holder of such office for an exptaraas
to why criminal action would not be initiated aggtitnim. To this end, it is necessary to bear indhilmt the
outcome of any such investigation needs to be kepbeyance until such persons vacate the officehich
such immunity is inured.

The above position is reinforced by the internalominimum standard for police investigation. Imp@oper
police investigation, the case of the complainansustained on its strength. The complainant hdatga to
furnish the police with credible evidence that wélstablish aprima facie case which would warrant the
invitation of the suspect. In the words of the hemt Justices of the Supreme Court in the cas&afi
Fawehinmi .v. IGP & Ors?;

It is completely wrong to arrest, let alone cautiosuspect before the police look for evidence
implicating him. If this is well understood, thenwill be easy to appreciate how a Governor
(for example), can be investigated, evidence batiydical and forensic assembled, collated
and weighed without breaching section 308 of thdRRFwhich puts restrictions on legal
proceedings, arrest or imprisonment or the compelif appearance by court process as far as
he is concerned.

Expectedly, the investigating authority may conéita carry on latent investigation by recordindestzent from
eye witnesses, gathering evidence from other utigits, making request for forensic analysis, reting for
independent evidence and any such action consideredssary for the purpose of collating evidencéhen
proof of the case against any of these functiosangeovided that the investigating authority has diect
contact with them for the purpose of questioningesting, obtaining statement or prosecuting dutting
subsistence of their term in such office.

The police should not be drawn into political lagjaon waiver of immunity often pressed upon them by
conferees as to voluntarily waiving of such immyninder Section 308 of the Constitution while imgt the
police to commence interrogationThe immunities are inured to the office. It canrme waived. It is
unprofessional and unconstitutional for the potiw@pproach such holders for the purpose of ingetion even
when volunteered.

4.0 Personswith Immunity occasioned by Inter national Diplomacy and police disability
Section 1 of the Diplomatic Immunities and PrividsgAct (DIPA)/ provides that:
subject to the provision of the Atgvery foreign envoy and every consular officeryhers

Op. cit.

[2002] 23 WRN 1.
Ibid, n.7, pp. 34 - 35
Supra, n.7.
Ibid, n.7,pp. 34-35.
CFRN, 1999, (as amended).
Cap D9, LFN, 2004.
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of the family of those persons, the member of efficdomestic staff and members of the
family of the official staff shall be accorded imnities from suit and court process and
inviolability of residence and official Archives tbe extent to which they are respectively so
entitzled under the law in force in Nigeria immedigt before the coming into operation of the
Act.

The immunities and privileges so enjoyed by thdasses include:

immunity from civil suit;

immunity from criminal prosecution;

immunity from forcible entry into their residencedaoffice;

immunity from seizure of, or search of property;

immunity from arrest or search of person; and

immunity from interrupted movement and privilegéeflging flag on his vehicles.

~PooOT

The immunity conferred on this class of confereeagsa result of international treaties, conventiansl
protocols. This is in the form of diplomatic immties. In certain relationship, the immunities geathby statute
may be elastic whereby they extend to the conferefficial or domestic staff and members of the ifarof the
official staff. Where immunities are available tperson, the immunities are accompanied with @gek.

Persons who enjoy immunities against police adtioNigeria also include foreign envoys and consoféicers
who are on diplomatic mission in Nigeria. The dipltic missions include Embassies, High Commissions,
Consulates and international organisations. ThealRagelegate, who is the representative of theicdat in
Nigeria, also enjoys diplomatic status while hifiaef is regarded as Embassy and himself as an Asadas
An Embassy or a High Commission has the same séatusrritory of its home country. The major diéflace
between the two is the nomenclature, and merelgigal The former is the office of Representatofea foreign
country not being a member of the Commonwealth atidws. It is headed by the Ambassador while ttterla
relates to the representative of a foreign countnp is a member of the Commonwealth of Nations iarisl
headed by a High Commissioner. A foreign countngpresentative whose duties in most cases arecéb tr
immigration affairs, trade matters and offer geharfmrmation of his own country in Nigeria, is l@win status
than an Embassy and High Commission.

Immunities granted to the above class is extendethé members of their family, members of the effi
domestic staff and members of the families of ttodiicial staff who are not Nigerians. The same inmities
and privileges extend to High Commissioners and bemof their families with the members of theificél
and domestic staff and members of family of théc@T staff.

Similar immunities may also be conferred on repntséves of the government or members of Commortiveal
of Nations and members of their official staff atfeng conference in Nigeria. Section 6 of the DIpravides
that:

...where a conference is held in Nigeria and is dienby representatives of government or
governments of one or more Commonwealth countties,Minister may compile the list of
representatives of the Commonwealth governmentosemments attending the conference
and members of their official staff and cause tisato be published in the Federal gazette and
every representative of the government of Commoltttvemuntry who is for the time being
included in the list, shall for the purpose of thAist, be treated as if he were a foreign envoy
and subject to the provision of this section, smgmber of the members of the official staff as
are for the time being included in the list, shadl treated for the purpose aforesaid as if they
were his retinué.

It should be noted however, that diplomatic immiesitand privileges conferred on foreign envoy aeifgn
consular officer, unlike the constitutional immuynihay be waived with the consent of his governme&his
waiver extends to members of his official staffreembers of his family or members of family of hifiaal
staff. When such immunities and privileges are wdjvthe officer concerned opens himself to liapild civil
suit, criminal prosecution, and forcible entry.the face of immunity, it is submitted that the pelis disabled,
thereby constituting a limit to exercise of polmpawer.

The international organisations may be accordehbualigtic status by treaty that established thema Asatter of
fact, every member of such organisation is boundccdocede immunity, as reciprocal treatment, to rothe

Ibid., n.12.
Ibid., n.12.
Ikogho, JosephPolice Companion and Public Guid006), Benin-City: Law View Consult, p. 81.
Ibid., n.12.
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members. Section 14 of the DIPA provides that:

where a conference is held in Nigeria and attermedepresentatives of the government or
governments of one or more foreign sovereign powansl it appears to the Minister of
Foreign Affairs that doubts may arise as to thesmixto which the representative of these
governments (other than the Federal or any State@ments in Nigeria), and members of
the official staff are entitled to immunities andvileges, the Minister may by notice in the
Federal Gazette direct that every representatiangfsuch government (other than the Federal
and State Governments of Nigeria) shall for theppse of any enactment or rule of law or
custom relating to immunity and privileges of aefign envoy, be treated as if he is a foreign
envoy and that of the members of his official stadfthe Minister may from time to time
direct, shall be treated for the purpose aforeaaid they were members of the official staff of
a foreign envoy. Diplomatic immunity is also avaikato certain international organizations.

It must be understood that immunities and privikegecorded the above functionaries are in the ecafrgheir
official duties and when carrying out their officimnctions or while exercising their functions sisch. The
immunity does not extend to matters of trédieis submitted that where a President or a Gaweor State, in a
foreign land, is involved in criminal activities wh does not form part of the functions of his offi the
immunity and privileges automatically become spantexflusion of the law. For instance, where a Goue
from Nigeria is arrested in Britain with illicit dgs or for money laundering, resulting from lootofchis State’s
treasury, he cannot be said to be carrying outltitg of his office. His immunities and privilegeeantitled to
be waived in such circumstances and he may be @dedeagainst in criminal actidn.

For the purpose of this discourse, it is sufficienstate that police powers are curtailed by iogtlon of the law
relating to immunities and privileges as they cdraroest, search or prosecute the functionarieghtom those
immunities and privileges relate. It is however iotdoubt, on the authority déani Fawehinmi .v. IGP &

. These international organisations are: the Weldglth Organisation by virtue of Diplomatic Prigks (World
Health Organigtion) Order; International Civil Aviation Organisation by virtue of Diplomatic Privileges
(International Civil Aviation Organision) Order; United Nations; International Court of Justice by virtue of
Diplomatic Privileges United Nations and (International Court of Justice) Order; United Nations Organisation by
virtue of Diplomatic Privileges (United Nations) €laration ofApplication Notice; Cameroon Visiting Nation by
virtue of Diplomatic Privileges (Cameroon Visiting Nation) Order; United Nations Educational, Scientific and
Cultural Organisation by virtue of Diplomatic Priejes (United Nations Educational Scientific and @alt
Organisation) Oret; Food and Agriculture Organisation by virtue of Diplomatic Privileges (Food aAdricultural
Organiation) Order; International Refugee Organisation by virtue of Diplomatic Privileges (Interiwatal Refugee
Organisation) Ordernternational Labour Organisation by virtue of Diplomatic Privileges (Interiwatal Labour
Organiation) Order; Specialized Agencies by virtue of Diplomatic Privileges (Specialized Agencies) Declaration
of Application Notice; United Nations Children’s Educational Fund by virtue of Diplomatic PrivilegddNICEF)
Declaration of Application Notice; World Metrological Organisation by virtue of Diplomatic Privilege (World
Metrological Organigtion) Order; Universal Postal Union by virtue of Diplomatic Privileges (Universal Postal
Union) Order; International Telecommunications by virtue of Diplomatic Privileges (International
Telecommunications) Order; African Development Bank by virtue of Diplomatic Immunities and Privileges
(African Development Bank) Order; African Groundnut Council by virtue of Diplomatic Ridges (African
Groundnut Council) Order; Cocoa Producers Alliance by virtue of Immunities and Privileges (Cocoa Producers
Alliance) Order; West African Health Community by virtue of Diplomatic Immunities and Privileges (West
African Health Community) Order; Regional Centre for Training and Aerial Surveys by virtue of Diplomatic
Immunities and Privileges (Regional Centre for Training in Aerial surveys) Order; International Finance Co-
operation by virtueof Diplomatic Immunities and Privileges (International Finance Corporation) Order;
International Crops Research Institute for Semi-Aridpics by virtue of Diplomatic Immunities and Rliges
(International Research Institute for Semi avid Tep®rdet International Committees of Directors by virtue of
Diplomatic Immunities and Privileges (International Committees of Directors) Order; Regional Centre for
International Commercial Arbitration by virtue of @@matic Immunities and Privileges (Regional Cente f
International Commercial Arbitration) Order; and International Committee of Red Cross by virtue of Diplomatic
Immunities and Privileges (International committeeRed Cross) Order.

2 A.R.C. v. J.D.P. Construction Nig. L{@007) 11 SCM 1 at 7.

Governor Diepreye Alamieyeseigha of Nigeria’s Bagedtate was arrested at the Heathrow Airport indoonin
September 2005, and had his passport confiscateétirea money laundering charges after police fofmah in
cash at his London address and property in his naonth £10m. He dressed up as a woman and took@stan
train from London to Paris, and then flown to D@ja&ameroon neighbouring Nigeria, where a speedbokthim
home under cover of darkness. See, Rory Carroll,ridigeState Governor Dresses up to Escape £1,8m &harg
UK, The Guardian Newspaper online, 23 November, 5200 Available at
https://www.thheguardian.com/world/2005/nov/23/laéaca05.developmemccessed 12 July, 2017.
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Ors. that the duties of maintenance of law and orderiavestigation may still be undertaken to the etbat
it will not resort in breaching the immunities gmdvileges so accorded.

The Nigeria Police Force policy on treatment oflaipatic immunity is contained in Force Order 333da
pursuant to Diplomatic Immunities Act 196@s amended)lt recognises the immunities conferred by law on
diplomatic representatives, consular, their wived ghildren with their domestic staff. The immuediand
privileges of Ambassadors duly accredited by theregoment of the Federal Republic of Nigeria are
unconditional except when immunity is waived witte tconsent of his home government or when immuasity
withdrawn on reciprocal ground by order of the Mter for Foreign Affairs and Commonwealth of Nason
Immunity from arrest however, does not extend ® dfficials or the domestic staff of a diplomataamsular
unless the name of the person has been recordedheitMinister by the Diplomat or Consular.

In all cases, where a diplomat or person entitediplomatic immunity commits an offence, a repafrthe facts
and action taken will be submitted immediately uplicate to the Department of Finance and Admiatgin,
Police Force Headquarters, Abuja which will trartsancopy of such report to the Federal MinistryFofeign
Affairs and Commonwealth Relations for informatiand necessary action. No further proceeding will be
instituted until instructions are received from #wd Ministry. A defendant summons or warranaogst or
search warrant will not be applied for against #ieraer who is entitled to diplomatic immunitieotigh an
enquiry may be made at the Embassy or High Comanissoncerned. The matter should in all cases, be
reported by the police to the Force Headquartersgfodance and direction. Similarly, persons egditto
diplomatic immunity may not be subpoenaed as aes#rin court proceedings or before an inquest sirifes
immunity is waived.

5.0 Personswith Immunity and Police Disability Occasioned by Limitation of Time

The last class of persons who benefit from polisalullity are those whose arrest or prosecutionres&rained
by exclusion of time beyond that statutorily petedtfor such criminal process or by virtue of theicupation
at the time of the action. This class includes ¢hesempted from criminal liability either by virtwé the office
or duties performed by them for the time being pwistue of their legal capacity or criminal statéersons in
this class include non-compellable witnesses andettexcused from criminal liability including husidaand
wife of Christian marriage in an offence of accegsdter the fact, Judges and Magistrates.

Though time does not run against the Crown, Se@of the Administration of Criminal Justice A&GJA),
2015 expressly provides that:

In every case where no time is specially limited foaking a complaint for a summary
conviction of an offence in the law relating to Buxffence, such complaint, if made other than
by a person in his official capacity, shall be madthin six years from the time when the
matter of such complaint arose, and not after.

This constitutes a limitation to the exercise ofigeinvestigatory power. This is because if no ptaint is
lodged within six years after the commission of dfftence thereafter the complaint becomes sperftugion
of time. The accused thereby becomes immune froliegpmvestigation on such complaint unless, ifipsl
want to circumvent this provision by bringing thengplaint personally, in his official capacity. Evéren, the
bringing of such complain is limited to the offermfeassauft

The Criminal Law provides for limitation as to timéthin which an action may be commenced. The aatiay
border on the performance of duty or the exercfggowver. For instance, Section 11 of the Criminaddedure
Law (CPL), provides that search warrant may beeidsor executed on any day including a Sunday otipub
holiday and that it shall be executed between tharsdhof 5.0'clock in the forenoon and 8. 0’ clodkréght
unless otherwise endorsed by the Magistrate. Tleetedf this is that, for a search to be legallyauocted, or
lawfully executed, the search must be conductedidsi the hours specified by law, which are the iair
5.am to 8.pm. Where a search is conducted at adther than that prescribed by the law, the searal be
declared unlawful and this may entitle the persbiwose house was thus unlawfully searched to compensa
damages.

The foregoing is without prejudice to the fact teath searches though unlawfully conducted, mayrestlude
items seized from being used as exhibit or beinmitied in evidencé.Since search is more likely to be

1 Supra., n.7

2 Published in Federal Gazette No. 106 of 1962.

3 Now Diplomatic Immunities and Privileges Act, Cag®, LFN, 2004.
4 See, Section 88 (2pid., n.22.

5

Kurumu .v. The Quedi1955) 1 All ER 236; see alddusa Sadau .v. The StqiE968) NMLR 208.
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successful when executed at odd hours, the dichotaftime was becoming a thorn in the flesh of éniah
investigation, until the enactment of the ACJA, 2@thich now provides that a search warrant mayxeeed
at any time and on any day. Despite this, in Statesre this dichotomy is still available, it becaralimitation.

Statutorily, limitation as to time may delimit tipeosecutorial initiation as the statute creating dffence may
provide that prosecution for the offence shall m@tcommenced until the doing of an act. For inganertain
offences may be declared by the law creating therbet prosecutable upon the grant of Attorney Gdisera
consent. This will therefore make any prosecutidthout first obtaining such consent invalid. Besidsome
sections of the Criminal Code also provide theq@kwithin which a criminal case may be initiated.

Though time does not run against the Crown onaitiéth of criminal process/actions, where time hosves set
against a criminal prosecution, time thereby becessential. Prosecution outside statutory lingsitabecomes
invalid. For instance, Section 43 provides thateaspn cannot be tried for treason or for any of fHenies
defined in Sections 40-42 of the Criminal Code whicreated the offences of concealment of treason,
treasonable felony and promoting inter-communal rgapectively, unless the prosecution is commemgtin

two years after the offence was committed. Alsati8a 51 of the Criminal Code provides for the offe of
sedition for which Section 52 of the Criminal Caalevides that prosecution for an offence thereustiail be
undertaken within six months after the offence wammitted. Also, section 57 of the Criminal Codsoal
contained a limitation to time as it provides thgirosecution for any of the offences created theter shall be
begun within six months after the offence was cotteu!

Afolayan identified five key areas under the extwt under which time limit are provided for instibn of
criminal case$.These include:

I Treason and treasonable felonies — must be ireditwiithin two years after the offence is
committed®

ii. Sedition — must be instituted within six montheeathe offence is committe'd.

iii. Customs and Excise Management offences — must diguted within seven years after the
offence is committed.

iv. Unlawful carnal knowledge of a girl under the adethirteen — must be instituted within two
months after the offence is committed.

V. Criminal proceedings against a public officer fonenitting an offence in the course of execution
of his public duty — may be instituted at any tiar&l not necessarily within three months after the
offence is committed.

The Supreme Court has held that the Public Offi¢@rstection Act is not to shield public
officers from public prosecution but covers onlyikliability. ®

Vi. All military offences except Mutiny, Failure to qugess mutiny and desertion must be instituted
within three years. Mutiny, Failure to suppressimutand Desertion has no time limit within
which it shall be instituted.

Vii. Actions against retired military officers for offees committed while in active service must be
instituted within three months from date of diseggyment from servic¥.

Evidently, the legal effect of the foregoing is ttha the light of these statutory limitations, pai powers
become salutary by reason of disability. It isettdw that where a time limit is provided for tadtian action, the
commencement of such action at a later date orwmad result in declaring the trial statute barte@hus, in

Section 57 (3) of the Criminal Code.

Afolayan A. F..Criminal Litigation in Nigeria(2016) & Ed., Enugu: Chenglo Law Publications Ltd, pp. 136-1
Afolayan,ibid, 137; section 43 Criminal Code Act Cap. C38 LFN, 2004.

Afolayan,ibid; see also section 52 (1) Ibid.

Section 176 (3) Customs and Excise ManagemeniQegi, P41 LFN, 2004.

Afolayan,ibid; section 218 Criminal Code.

Section 2 (a) Public Officers Protection Act.

Afolayan, ibid; see Yabugbev. Commissioner of Policfl992] 4 NWLR (Pt.234) 152 at 177-178 SC. See also,
Egbe.v. Alhaji (1990) 1 NWLR (Pt.128) 546.

° Section 169 (1) Armed Forces Act, Cap A 20, LFBD2

10 Section 169 (2)bid., n33

1 Afolayan,ibid., n.26. ®e,Adekoja .v. Federal Housing Authorf8008] 4 SCM, 1. See alsWilliam
.V. Williams[2008] 7 SCM 2009
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Arabella .v. Nigeria Agricultural Insurance Corpdian,’the Supreme Court held that where an action is
commenced outside the limitation period, it iswiabarred and no subsequent plea of guilty caneet

Aside the foregoing, though tardiness may constriie exercise of police investigatory and prosacail
powers, the Supreme Court Mlohammed .v. The Statppeared to apply a liberal approach against dalay
prosecution and has held that:

...delay in prosecution of armed robbery cases advoolt invalidate the trial and that the
remedy available to an accused person who suffér@h an incineration is the
enforcement of his fundamental right, if he is Hmged and acquitted.

6.0 Limitation Occasioned by Proliferation of Law Enforcement Agencies

Out of all police duties contained in Section 4l Police Act, the protection of life and property; prevention
and detection of crime, apprehension of offendeid @nforcement of all laws with which they are dilg
charged are duties which border on the criminasgliction while others are purely within the ciuikisdiction.
We are mindful of a number of law enforcement agenevhich are currently saddled with overlappingietu
similar to those performed by the Nigeria policbouigh, the enabling law creating each of these@gemloes
attempt to carve a niche for what duties the agevayld perform, it nonetheless, does not divestptbkice of
its proprietary powers and duties. The legal infeeethat may be drawn from the enabling legislatimrating
these new law enforcement agencies is that thegnarely allowed to share in the performance of sofrteose
duties also which hitherto were wholly imposed &y lon the police.

Having been created by the instrumentality of masisections of laws still remaining in force whante yet to
be repealed by any of these enabling laws credtiage new agencies, all powers and duties of tigerhdi
Police so created in the various laws through wihiehConstitution creates police functicmgmain intact until
they are expressly taken away, repealed, modifiedserved exclusively for different agencies bsirttlenabling
laws or any law in that behalf to the exclusioritaf Nigeria Police Force.

Notwithstanding any special powers so granted tp agency, police general powers still remain unkedo
Thus, inIGP .v. Daniel AndreWthe Court of Appeal (Ekiti Division) construingethprovisions of Section
8(2)(a) of the National Drug Law Enforcement AgertB\DLEA), which saddles the Agency with the powér o
prosecution of drug related offences in contrash wie provision of Section 23 of the Police Aat|chthat:

None of those sections ousted the prosecutoriakepmivthe police which is donated by the
Constitution. The fact that the Agency is given @ament power with the police to prosecute
under the Act cannot amount to usurpation of itevgroby the police. Both the Police and
National Drug Law Enforcement Agency are fightingre in the country. Any power tussle
between the Federal Agencies charged with respititystio fight crimes will lead to anarchy
and the Federal Government'’s effort will remaingrate’

Inconceivably though, the residual estate anddumehtal powers of the police is perpetually presegtwy law,
executive intervention on inter-level cooperatand inter-departmental relationship often resulthia Nigeria
Police delimiting dissipation of efforts on oventapg functions to the effect that apart from prefiary action
necessary to be taken, as occasion may consider éfficacious, the handling of such cases egokeformed
by the police, but later allowed to be performedthgse new agencies are as a matter of consistasog|ly
directed to be conceded wholly to the specialiggzheaies. It appears such practice no doubt, mag resulted
from the Federal Government’s directive that theyso treated. Such directive may be necessaryder do
enhance the patronage of these agencies by meuofitees public; more so that proliferation of lawf@cement
agencies in Nigeria could be seen as an executteevention undertaken to ensure efficacy. Thus,ctieation
of new agencies covering special fields to heakpdhefficiency demands police cooperation.

The above indication, as relates the directiomtdrilevel co-operation, is a constraint againstgkrformance
of police duties and the exercise of police inyggiry and prosecutorial powers and discretionss [iiitation

continued in the Nigeria criminal law until juditiatervention came the way of the Nigeria PoliDespite the
foregoing seemingly fanciful administrative arramgat, it is now settled in law that in Nigeria, thelice can

Afolayan,ibid., n.26. SeeArabella .v. Nigeria Agricultural Insurance Corpotan [2008] 5 SCM 39.
Mohammed .v. The Stgb®15] 4 SCM 214 at 223.

Ibid., n.37 at223.

Op. cit.

See Section 214 (2)(b) of the CFRN 1999, (as dexn

IGP .v. Daniel Andrevi2014) All FWLR (Pt. 729) p. 1194.

Ibid, n.2, at p. 1207.
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validly prosecute virtually all cases. FRN v Daniel Abuah, a similar case with another institution, the Gour
of Appeal Abuja Division, held that the Nigeria Rel can prosecute all offences including those urtlde
Nigeria Security and Civil Defence Corps Act (NSCD2007. The Court upturned the decision of Judtiée
Ekwo of the Federal High Court (Lokoja Judicial Bien), who in his judgment delivered on thé"1af June
2013, had held that since Section 3 (1)(f)(vi) loé tNigeria Security and Civil Defence Corps Actp2thas
expressly conferred on NSCDC, the authority to gtigate offence of oil pipeline vandalisation ahd power
to initiate proceeding thereto on behalf of theotiey-General of the Federation, the police is urdduty to
hand over any such suspect apprehended by thesspeat of such offence, to NSCDC for prosecution.

Any administrative arrangement notwithstandingjqeoktatutory powers and duties of detection amdgmtion
of crime, maintenance of law and order, prosecubiocriminal cases and protection of life and prtypare not
indeed divested so long as the act or omissiomgivient to police action, constitutes an offentaldes not
matter under what enabling law the offence was tetkapolice can exercise its residual jurisdictimn
investigate and prosecute such offeh@is assertion is reinforced by the Supreme Csuntlding in the case
of Nyame .v. FRAlwhich approved that the Economic and Financial €snCommission is empowered to
prosecute offences so long as they are finandiales. In a Similar vein, the Nigeria Police undect®ns 4 and
23 of the Police Aéthas an extensive wide investigatory and proseialitppwer in Nigeria so long as the
complaint being handled is a crime known to lawwititstanding under what law the offences are cokate

7.0 Conclusion and Recommendations

In the final analysis, though the Police in Niggri@ssessed extensive enormous investigatory arsgqutorial
powers sufficient enough for the lawful and effeetperformance of their primary duties, the law etbeless
concedes immunity on certain classes of persomslifieconstituting disability on the these exercise.

It is against the foregoing background that undextl recommendations are proffered:

i. Adequate funding of the police is necessaryldgistic and operational requirements of theceoiThe
release of funds should be tied to operational gotsj toward sustaining improved service.
Collaborative efforts through public/private paigiEtion in the funding of the Nigeria Police Force
have become necessary. It is certain that sedsritp longer the business of the Federal Government
alone. The three tiers of government should allilbelved in its funding. Since the duties of
maintenance of law and order performed by the paddie undertaken at the instance of the Federal
Government for the benefit of people living in tieeritories of the state and local governments twhic
are both responsible for the maintenance of lawadér in their individual domain; the three tiefs
government should be involved in its effective fingd

ii. Similarly, policing should not be left in¢hhands of the Federal Government alone, the atatdocal
governments who are stakeholders in the maintenah¢sw and order within their domains should
make adequate contributions toward a sustainabietemance of law and order.

iii. Besides, there is an urgent need for thespgs of the Police Trust Fund Bill by the NatioAasembly
and other similar bills by various state houseassfembly. In addition, local governments shoul@ tak
care of the local running of the police contingemtithin their locality, particularly the repairs,
maintenance and fuelling of operational vehicles dfective patrolling to ensure adequate crime
prevention, while more resources should be investadodern equipment to enhance its functions.

V. In order to improve on its image, the NigeFolice should regulate the recruitment or &nkst of
people into the Force by recruiting members offghklic from good parentage. Such recruits should be
people of proven integrity without criminal records

Vi. There is also the urgent need for the amendm&Section 305 of the Constitution of Federal Rejou
of Nigeria, 1999 (as altered) as regards the imtguriause with a view to delimiting its provisions
only to when the beneficiary is in actual busine§she State irbonafide pursuit of the sovereign
interest.

Vii. Similarly, Police authorities should put inggle an institutional check mechanism to ensure ttreat

FRN .v. Daniel Abualpublished with approval in thBligerian Leadership'publicationentitied “Police Have
Power to Prosecute All Offences” availablehttp://leadership.ng/news/4396@dolice-have-powers-to-prosecute-
all-offences-courfAccessed on 30th March, 2017).

ljalana E. F. and Oluduro O. F.: “Jurisdictiotsdues in Policing: Scope and Extent of Nigeriaideol
Jurisdiction” (2012) African Journal of Institutions and Developmé&AdID), Vol. VI, No. 1 & 2, p.
79 at p. 93.

SeeNyame .v. FRI{2010] 4 SCM 61 at pp. 100 — 101.

Op. cit., n.2.
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personnel exercise their discretionary powers withe procedural and due process of the law. For th
pursuit of substantial justice, police officers glibbe encouraged to exercise, as occasion waraadts
in the interest of justice, discretion while perfong their duties.

viil. There is an urgent need for the delineation ofedutor other parallel forces now contending wité th
Nigeria Police Force in the performance of its ¢ibutsonal duties. Where necessary, those on specia
fields should be contained within the field withodelving into the wider fields of duties
constitutionally preserved for the Nigeria Poliazde.

It is hope that the above recommendations will higimo little way, in enhancing the lawful exeisf police
investigatory and prosecutorial powers in Nigeria.
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