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Abstract

The purpose of writing to review and analyze the regulation of the implementation of policy guarantee
program referred to Article 53 of Law No. 40 of 2014 on Insurance. This legal research tends to research on
legal principles and positive law. Positive law used to analyze the protection to policyholders with the
establishment of a policy guarantee program as mandated in the Law of the Republic of Indonesia Number 40 of
2014 About Insurance. This research uses qualitative analysis, which is studying, explaining deeply and
comprehensively and interrelated with each other and evaluating the material of law, as the elaboration of the
implementation of policy guarantee institutional arrangement to protect the insured. Establishment of an
ingtitution which poured in a legidation, beforehand should pay attention to the principle of formulation of
regulation, because the law can function optimally as one of the instrument of state of law highly depend on the
politics of legislation of a country. The criteria for the establishment of a policy guarantee program that will be
set forth in a law temporarily compiled by lawmakers should continue to pay attention to the theories and
principles of law applicable so that the implementation of the policy guarantee will not favor the parties who
always benefit the company so that, The guarantee of legal certainty expected by the insured as the policyholder
can be achieved.
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l. Introduction

Insurance business is a business activity thatgaged in insurance business and insurance supgorti
business. Insurance business is a financial serasiness that collects public funds through tikection of
insurance premiums, providing protection to memluérthe community of insurance service users agdies
possibility of loss due to an uncertain event otttenlife or death of a person. Insurance as arsiime and risk
sharing organization has a positive use for bothdbmmunity, the company and for the developmerthef
country. Insurance also provides the value of cageror protection of an object from a dangerousaththat
causes harm. A society which in this case is reteto as the insured party who closes the insurageement
will feel safe because it gets protection from plessibility of striking an event. Insurance is enteised to refer
to an action, system or business in which finangiatection (or financial compensation) for the Jliproperty,
health and so on will be reimbursed from unforeseeents such as death, loss, Damage or illnesghwhi
involves regular premium payments within a cerfaniod of time in exchange for a policy that guéeas such
protection.

Problems occur when the community or the insureg fearious cases, namely the lack of sense of
justice to the insured because of the lack of hagmand harmonization of justice values and legataaty
because the purpose of insurance to provide assumprotection has not been achieved so thahstim the
insured and also the existence of some Insurano®aoies that have not made a good contributiorhéo t
community whereas the people want the optimal ptiote from the insurance company, also concernimgy t
implementation of insurance, regarding the honedtyhe parties, the service of the company, thered
dissatisfaction of the company's service, the edsrdistrust because what the company previousimiged
Carried out entirely by the company, even the &tianand efforts of the government in formulatirtge t
regulation if the occurrence of insolvent insuranoepanies. In relation to the case of Asih Jaya lisurance
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Company in the territory of Indonesia, the impletagion did not go as expected by the community bseat
was closed for "bankrupt" reasons. From some cafsgsurance companies fails to pay, it turns aubhave a
negative impact on the community because the cortyjnas the insured feel unprotected their funds are
deposited as premium money to the company thatteesim the community become less trust and evenalo
want to follow the programs offered insurance Bsuirance companies. This resulted in a lack of pubterest
following.

Insurance, and result in reduced foreign exchangéhke country, so in this study the authors feel t
need to examine and analyze the importance of st@bkshment of an institution that can guarantse t
Insurance Policy for the insured. Article 53 of Laa. 40 of 2014 on Insurance mentioning in pardyi@p that
Insurance Companies and Sharia Insurance Compaméebliged to become participants of the policy
guarantee program. In paragraph (2) The implemientaif the policy guarantee program as referrednto
paragraph (1) shall be regulated by law.

The authors review this Article 53 because in thificle there is a blurring of the norm becausetha
Elucidation of this Law does not explain in detdlout the policy guarantee program what is meanthat the
sound of Article 52 will occur Multiple interpretahs. This research raises the problem of the implgation of
policy guarantee program what is meant by Arti@gparagraph (1) of Law No. 40 of 2014 about Inscean

Il. Material Law and M ethod

Based on the title and the formulation of the peohl the research conducted included in the category
of legal research. This legal research includes:

a. Research on legal principles
b. Research on legal theory
c. Research on the Law of the Republic of Indonesimbler 40 Year 2014 About Insurance.

In this legal research, to get clarity from thestirig problem, 3 (three) types of research appraaeh
applied: philosophical approach, conceptual apgroacd statute approach. Sources of legal matestiadied in
this study include: Primary Legal Material, namkdgislation regulating the Insurance regulated awlNo. 40
of 2014, and Secondary law material, consistingoobks, related scientific journals With Insurandde
collection of primary legal materials and secondagal materials, using documentary techniqueslagsiying
the various legal materials available, and datahan form of legal materials that have been obtailater
presented in the form of narrative texts, the dpons arranged in a systematic, logical and retio(Johnny
Ibrahim, 2008)

Analysis The legal materials that have been calbcand grouped are then examined with
philosophical, conceptual, legislative approachesybtain a picture of the clear regulatory issagainst the
insured as the policyholder, to find out how toablish a guarantee institution, as well as thellpgttics that
occurred during the formation Article 53 of Law N&D of 2014 on Insurance, using grammatical, syatiem
and komperatif. Further analysis is done by usinglitptive analysis, which is to examine, explageply and
thoroughly and interrelated with each other anduata the material of law, as elaboration of impteation of
institutional arrangement of guarantee of policptotect from insured.

M1, Results and Discussions
In the insurance industry, both nationally andrinétionally, there has been a rapid growth of bessn
which is marked by the increasing volume of busines well as the increasing variety of needs ofirtkered
community for various types of insurance serviCesese needs include the need for more suitableansa
products to cover the financial risks faced and nieed for investment management as an integral gfart
financial risk management through insurance.

In addition to internal developments within theurence industry itself, there are also developments
within the industry as a whole. This is marked bg increasing depletion of the range of servicesided by
each sector within the industry of financial ingibns. Such developments require a better andyriatied
system of guidance and supervision of financialitunsons. Indonesian state legislation as a taish of the
values of Pancasila and the Constitution of theuRkp of Indonesia of 1945 is a tool in realizifgetideals and
national goals of the Indonesian nation.

The result of political analysis of the law on #&ablishment of Law No. 40 of 2014 on Insurance is
more focused on Article 53 paragraph (2) which sed@he implementation of policy guarantee prograsn
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referred to in paragraph (1) shall be regulatedawy’. According to the researcher, the sound of thiticle
should be reviewed with the Theory of legislatibecause it is contradictory to Law No. 12 of 20ltoe
Establishment of Legislation, because hierarchjcalfter the law must be issued a Government Ré&gala
(PP). However, in Article 53 paragraph (2) of tAit precisely ordered in issuing the Act. The pacidit problem
of the law in Article 53 paragraph (2) can alscalmalyzed using the legal theory of law, becauseyevaterial
content of legislation should provide legal proi@etfor the community as the holder of the insugapolicy.

In establishing the Laws Regulations should be nadthe basis of the formation of good laws, which
include: Principle of Clarity of purpose, the Imhgtional Principle or the appropriate forming oéfi¢c Principle of
Conformity between hierarchy and material contéhinciple Can be implemented, Principle of Utiléynd
Usability, Clarity of formulation, and principle @penness. Article 7 of Law Number 12 of 2011 Conicey
the Establishment of Laws and Regulations shathkationed the types and hierarchy of laws and ediguls,
namely: the 1945 Constitution of the State of tlepdblic of Indonesia, the Decree of the PeoplelssGitative
Assembly, the Laws / Government Regulations in L@fulaw , Government Regulation, Presidential
Regulation, Provincial Regulation, and Regencyty Regulation.

The legal power of the Laws and Regulations in etaoce with the hierarchy as referred to in Article
7 of Law Number 12 of 2011 Concerning the Estabfisht of Laws and Regulations. This type of legistat
covers the rules established by the People's Crativel Assembly, the People's Legislative Assembig,
Regional Representative Council, the Supreme Céhuet,Constitutional Court, the Supreme Audit Boahd
Judicial Commission, Bank Indonesia, the Ministiee, same body, institution or commission Estabtistmwe law
or Government on the order of the Act, the Peojitegresentative Council of the Provincial Regionv&nor,
Regency / Municipal House of Representatives, Refdhayor, Village Head or equivalent. A law allelye
contradictory to the 1945 Constitution of the Rdpmulof Indonesia of its testing is conducted by the
Constitutional Court, whereas a Legislation undher Act is allegedly contrary to its Test Act by tBepreme
Court.

Purnadi Purbacaraka and Soerjono Soekanto, in &k Hestu Cipto Handoyo, introduced six
principles of the Law, namelyHestu Cipto Handoyo, 2008)

The law does not apply retroactively

The law made by the higher ruler has a higher jpos({tex superior derogate lex inferior).

Laws that specialize beside the general law (lecigtis derograt lex generalis).

The existing law subsequently overturns the appletaw (lex posteriore derogate lex priori).

The law is inviolable.

Law as a means to the maximum extent possiblehi@ae spiritual and material welfare for society
and individuals, through renewal or preservatiogl{¢@arstaat principle)

The establishment of a law as mandated by Arti@ep&ragraph (2) of Law No. 40 of 2014 after
reviewing with Law No. 12 of 2011 on the Establigmhof Laws and Regulations, does not see therhleraf

its composition but there is a clearance that ith wihe coming into effect of the Principle of Ded¢ign
Formulation of legislation. The principle of Deldiga is the transfer of government authority fromeo
government organ to another. This means that thegaon of authority to create a new rule, whiskteértainly
not contrary to other rules of the same or the ebaNes that have set it first, both in harmonywell as
synchronizing the law. The existence of DelegaBoimciples in Law No. 12 of 2011, brought the effgmat the
formation of Laws related to the Policy GuaranteegPam can be done because it is considered veygriamt
and very urgent concerning the interests of thepleeof Indonesia in terms of providing protectiar the
insured when a company Insurance will be defawtedankrupt.So with the study of this Delegatioméiple,
the formation of a new Law on the Policy Guararffeegram is deemed very necessary to be made by the
legislator because in this day and age, the guseaon the policy is needed by the community ashitder of
the Insurance Policy, To give a good thing to tleldvof insurance in Indonesia, and also in ordeertter the
era of free trade in ASEAN Economic Community, $dsi necessary to create regulations or legislation
specifically about an agency that manages or gtesam insurance policy, which aims to protectftinels of
the insured insurance.

-0 o0 T

Another thing to consider in order to regulate angdervise the insurance industry is the availahbdift
protection for policyholders / insured / participarproportionally and on target. In some recenesashe
policyholder / insured / participant has the patnib lose the right to its economic benefits miatly and
significantly when the process of liquidation, lidation or insolvency of the Insurance Company $ajikace.
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Dissolution, liquidation or bankruptcy are generathused by mistakes and misconduct of the priesipf good
corporate governance that cause the company taiempe an insolvent financial condition. To soméeek
such conditions may result in public distrust ie tise of an Insurance Company for the purposeatégting
the risks. Similar concerns in the banking sectm be reduced by the existence of the Deposit ameer
Corporation (here in after referred to as LPS) tbatves to protect and guarantee the funds of bgnki
customers. Therefore, in order to increase pulditfidence and provide equal playing field amongifficial
institutions in Indonesia, it is deemed necessarytfie insurance industry to be equipped with mtiie
systems and mechanisms for policyholders / inshiedrticipants proportionally and on target, whetthering
Insurance Company still operating or when dissgNigdidated or bankrupt. So that in 2011 the Gowesnt of
Indonesia issued a regulation on a new instituéistablished under Law No. 21 of 2011. This ingbtutwvas
established to supervise the financial serviceastrgl in an integrated manner. Juridically, undher provisions
of Article 1 Sub-Article 1 of Law Number 21 of 20ldoncerning the Financial Services Authority, it is
stipulated that "The Financial Services Authoritgre in after abbreviated as OJK, is an independstitution
free from the interference of other parties whoeh&unctions, Tasks, and regulatory authority, Svigem,
investigation and investigation as referred tchis taw ".

The arrangement and supervision of the implemeamtatif insurance business undertaken by the
insurance company will be supervised directly by financial Services Authority. Supervision is adspected
to issue a more stringent regulations that redileeransurance companies arbitrary emerged. Pasaplealso
check and check on insurance companies, espediaithe insurance company does not have a promising
reputation, thus, at least the loss can be avoiMéth regard to the arrangements and safeguardsricgvthe
insurance company itself as well as the policyholotethe insured, the insurance law seeks to erthatethe
insured should not be disadvantaged. Thereforis, ékpected that the rights of the insured willgretected.
Forms of protection afforded to the public from Isumatters as mentioned above, the government es$tablla
Financial Service Authority hereinafter abbreviagsl OJK which has been granted the right to regudéit
economic activities of the country relating to Banking and Non-Bank Financial Institutions, Law. 24 of
2001 on the Financial Services Authority, must fatputhe capital of insurance companies so it peeted that
the development of this economic sector will benife country in greater. Furthermore, the esthbient of
the Financial Services Authority (OJK) in Indonesias clearly been mentioned in the Bank Indonesiat A
which is an organic law as the implementation dicde 23D of the 1945 Constitution, so that theppears to
be an insertion material for the establishmentioffcial Services Supervisory Agency (now calledafcial
Fervices Authority). OJK has authority over severmaportant sectors supporting the Indonesian ecgnom
among others: banking institutions; Capital marketurance; Pension funds and financing institigion

The Financial Services Authority was establishethwhe aim that all activities within the financial
services sector:

a. Organized regularly, fairly, transparently and astably;

b. Able to realize a sustainable and stable finarsyiatem;

c. Able to protect the interests of consumers andespci

The Financial Services Authority has broader autyowhich is not solely the authority as mandaited

Article 34 of the Bank Indonesia Law, but coverstlaé duties of Bank Indonesia regarding the retgutaand
supervision of banks as mandated in Article 8 tefte -While Bank Indonesia will switch to OJK, wieethe
oversight function of financial institutions of tobanks and non-banks will be taken over by OJKaiéhile,
Bank Indonesia as the Central Bank Only acts aaetary policy regulator to maintain monetary digbi
OJK's duties in accordance with Article 6 of Lawrbher 21 of 2011 regarding OJK is to carry out ratpry
and supervisory duties on:

a. Financial services activities in the banking sector

b. Financial services activities in Capital Markettsec

c. Financial services activities in the insurance@egension funds, financial institutions and other
financial services institutions.

In connection with the above description, it is eé&sary to reorganize the organizing structurefiof t
institutions that carry out regulatory and superiystasks in the financial services sector covethmbanking
sector, capital markets, insurance, pension fufigncial institutions and other financial servidastitutions.
Such arrangements are made in order to achievera gftective coordination mechanism in dealing with
problems arising in the financial system so asetibelb ensure the achievement of financial systeilgy. The
regulation and supervision of the entire finanaatvices activities must be done in an integratedimar. In
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addition to the considerations as described abomder Article 34 of Law Number 3 of 2004 concerning
Amendment to Law Number 23 of 1999 concerning Biaudonesia, the government is mandated to estahfish
independent financial services oversight body, urlde name of the Financial Services Authorityoversees
the banking industry, insurance, pension fundsitalamarkets, venture capital, and finance commras well
as other bodies that manage public funds. Accortiinthe explanation of Article 34 Paragraph (1)Lafv
Number 3 of 2004, the Financial Services Authoistyndependent in performing its duties and itsitps is
outside the government and is obliged to submibntspto the Supreme Audit Agency (BPK) and the Hoo
Representatives (DPRAdrian Sutedi, 2014)

The law on OJK basically contains provisions on @hganization and governance of institutions that
have regulatory and supervisory authority over fihancial services sector. The provisions on thaesy of
financial services products, the scope and limitsth® activities of financial services institutignghe
qualifications and criteria of financial servicestitutions, the level of health and prudentiabagements and
provisions on services supporting the financialieess sector and others related to financial sertriansactions
are regulated in Separate sectoral laws, namelyL#ve on Banking, Capital Market, Insurance Business
Pension Fund, and other legislation related tordthancial services sector. OJK is establishedhwie aim that
the overall financial services activities in thedhcial services sector are organized on a redalarfransparent
and accountable basis, and are able to realizstaisable and stable financial system that protbetsnterests
of consumers and society. Thus, OJK is expectadipport the interests of the national financialieess sector
S0 as to enhance national competitiveness. Iniaddi®JKs should be able to safeguard the nationefest,
including, among others, human resources, managewntrol and ownership in the financial servisestor,
while taking into account the positive aspectslobglization.

Moreover, OJK is established and based on goodrgamee principles, which include independence,
accountability, accountability, transparency arichss, recalls the thinking on the principles obd corporate
governance Of the 5 principles abbreviated as TAR#mely:(Bisdan Sigalingging, 2013)

a. Transparency (transparency of information), whighfy can be interpreted as openness to provide
sufficient information, accurate, and timely;

b. Accuntability (accountability), namely the clarid§ function, structure, system, clarity of righteda
obligations and authority of the elements thattexis

c. Responsibility, company compliance with applicatggulations, including tax payment, industrial
relations, occupational health and safety, enviremial protection, maintaining a conducive business
environment with the community and others;

d. Independency, which requires the company to beepsidnally managed without any conflict of
interest and pressure or intervention from anyyparinot in accordance with applicable regulations;

e. Fairness, this principle requires a fair treatmerulfilling the rights of shareholders and sta&kters
in accordance with applicable laws and regulations.
The presence of an insurance agency will providefits include{Bisdan Sigalingging, 2013)

a. Helping the community in order to overcome all tis& problems it faces. This will provide a higher
peace and confidence to the person concerned.
b. Itis a huge fund-raising facility that can be iagd for the benefit of society and development.
c. As a means to overcome the risks faced in carryiniglevelopment.
According to the researchers, there are some henbfit are expected with the insurance policy
Insurance PrograniMan Suparman Sastrawidjaja dan Endang, 2004)

a. People become more trust with insurance in Indenésicause of protection against policy.
b. Indirectly, the government can also increase sugiervon the implementation of insurance companies.
c. The government can also improve the stability effihancial system in Indonesia.
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IV. Conclusions and Suggestions
A. Conclusions

Assurance policy for the insured insurance is exélg urgent and needed to be regulated by the Gowent.
The existence of a rule or law that aim will pravitegal protection for the insured that providet@cton
against an insurance policy, will make the levetrakt the community in General will go up. Becao$e¢he
presence and the presence of a guarantor politgmwé better value for the community to follow amgurance
program, the Foundation also gives protection te ittsured insurance proportionately and appropyiate
targeted, in accordance with good corporate govema

B. Suggestions

Establishment of a guarantor policy will be estsiidid in legislation, should pay attention to thegiple of the
formation of legislation, strengthening of goodpmamate governance, risk management and anticipatarpact
and influence of the currents of globalization anade liberalization. The guarantor institution ipgl is

expected to be formed by the Government should lzdsable to strengthen surveillance against theramse
company effectively and efficiently.
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