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Abstract:

The abundance of traditional culture expressiorietrarin Indonesia is one of the main factors in TCE
(traditional Culture Expression) protection for etmetsian people. Further, the TCE utilization byefgn parties
without considering the economic and moral aspé#ltés caused from the utilization on the TCE on the
Indigenous society, and the inadequate system ofv€tional Intellectual Property Rights (IPR) iivigg
effective and efficient protection for TCE, andaals terms of supporting the international convemtin the
field of TCE, are the factors of why Infonesian @t must be protected. This dissertation in noredegal
research, the approach used is concentrating éoud) @pproach methods such as: (1) statutory ambr,o(2)
comparative approach, (3) conceptual approach &ndage approach. The establishment of principidsrales
on legal protection must first consists of paradigilanges in terms of protecting TCE that more drpgoon
cultural values on Indonesia that are communal gmidtual or in Sajipto Rahardjo term, rooted otisb
lifesystem become an important thing to do.

Keywords : Legal Protection, Traditional culture expressibmigenous Society

1. Introduction

Traditional Cultural Expression hereinafter refdrte as TCE is the material manifestation of etaiic
and tribal diversity in Indonesia. All this timeydonesia is included into top five of nations ie tivorld that
have the most diverse traditional ethnicity treasuin its development, Intellectual Property Regghegime is
used as legal protection instrument of the divet@goanl culture. The plus side is that in one sifithis IPR
protection is used as legal instrument in creatiérindividuals or groups that create new creatibnyill
stimulate the creator to produce more innovatieation, but in the other hand, there are creatiagishas been
owned communally by indigenous community cannotif@uded into IPR legal instrument and must be
differentiated with new creations that must be getetd through IPR reginte.

Related to the important role of TCE protection limonesia, it is clear that TCE has very strategic
value. This strategic value can be seen from allt@conomical and soial aspects. From culturaketspt is
clear that with protection towards TCE, the preaon of national culture will be achieved. Todldonesia is
famous for its cultural diversity, in terms of auk, medicine, and others. If it is identified, ibh@re abundant
amount of TCE owned by Indonesia.

From social aspect, it is clear that with protectiowards TCE, the preservation of social valuds wi
be kept and preserved. Because with this, the gawemt will not be able to ignore the TCE owned by
Indonesian society. Traditional cultural expressibindonesia also has promising economic valueseisfly
related to tourism and creative economic indusiryourism industry for example, tourism industryBali that
almost all are based on TCE has huge contributiofotal income and make Bali known across thedvor

In creative economic field, especially TCE-baseaftcproducts, for example, Batik, wood carving,
copper carving, silver are products that have gsiggaificant role on national income, but moderchtalogy

'Achmad Zen Umar PurbBEaditional Knowledge: Subject Matter For Which Intelectual Property Protection Id
Sought.WIPO Asia Pasific Regional Symposium On IntelecRiaperty Rights, 2001,hal 17-19.

158



Journal of Law, Policy and Globalization www.iiste.org
ISSN 2224-3240 (Paper) ISSN 2224-3259 (Online) 5.1_‘![]
Vol.65, 2017 IIS E

development especially in telecommunication fiedah cause inappropriate uses of the existing TCEioWa
commercialization on TCE even in global stage withthe permission of the indigenous society. This
commercialization is also followed by various ineggriate changes or modification on TCE which dreven

in several cases in Indonesia, and until todaygthee no legal resolution done for these cases.

As the essence of state law which principally givlagal protection for people based on Pancasila
and constitution of Republic of Indonesia of 1945 éne of the main issues related to TCE is thel lega
protection towards TCE on indigenous society. Legadtection here must be able to give justice foz t
recipients of rights. Related to legal protectithe state takes full responsibility on actions lesent of actions
in the effort of protection and fulfillment of humerights, including communal rights and culturaghts
fulfillment.’Related to indigenous community right fulfilmenn &' CE, it is important for us to see what
justification of legal protection of Indigenous comnity TCE.

2. Research Purpose
The purpose of this research is to analyze thdttfie justification of legal protection towards TGE
Indigenous community.

3. Research Method

The type of this research is normative law reseatwh review is performed on the identification of
just, lawful, beneficial legal protection in posdi law especially presenting national law that easites on
indigenous community TCE. Legal theory basis penfag review on theories used as analysis knifeaim |
implementation problems. Legal philosophy layer mduthe value and legal principles to explain
comprehensively related to legal protection ondedous society TCE for indigenous society to beaednal
so that it can clarify the legal problems.

In this research, approach method used is adaptie ttype of the research, in which this researcg
normative legal researéBased on the legal issues contained in the resetielapproach uses are emphasizing
on four methods such as:(1) statutory approach,c¢®parative approach (3)conceptual approach(4) case
approach. The legal resources that have been collectedeatewed systematically using normative method in
perspective optié.

4. Discussion

Legal protection towards TCE in Indonesia as disedsabove, is included into Intellectual Rights
Law regime. It is because the existence of TCErmEdo knowledge, art and literature. It is alsgpbasized in
Article 38 of Law Number 28 of 2014 on Copyrightifst Gazette of Republic of Indonesia of 2014 nun2i6ér,
additional State Gazette Number 4131, hereinaffierred to as UUHC 2014. Regulation in article 2&p(1),
(2), (3), and (4) states:

(1) “Copyright on traditional cultural expressions aedd by the State”. Explanation :

What is meant by Traditional cultural epressioruding either one of or combination of the form of

the following expressions:

a. Verbal textual, both verbal or textual, in the foofrprose or poetry, in various theme and
meanings of the message, in the form of literandpcts or informative narration;

b. Music, including vocal, instrumental or its comitinas;
c. Movements, including for example, dances;
d. Theater, including for example, puppet show ankldoé performance;

'Edy Sedyawati, Makalah :Upaya Perlindungan Hukum (HKI) terhadap Produk Kerajinan Nasionl yang
Menjadi Warisan Budaya”, Diskusi Panel, Semarang, 18 Oktober 2002, him 3

%R. Herlambang Perdana Wiratrarkanstitusionalisme dan Hak-Hak Asasi Manusia: Konsepsi Tanggung jawab
Negara dalam sistem Ketatanegaraan Indonesia,
2005, http://herlambangperdana.files.wordpress.co88®6/herlambangkonstitusionalisme-dan-tanggun@janegara.pdf,
(01/09/2016), him. 10

3peter Mahmud MarzukPenelitian Hukum Edisi Revisi, Jakarta: Kencana Prena Media Group, p. 29-36

“This method aims on hermeneutically find the lgmaiciple that determine that becomes the juridadsigation
and rights of the legal subject in particular comity situation based on the existing legal ordethvalways refer to
positivity, coherence, justice and human dignitigich the implementation can and often utilize thethond and product of
social study research products. For further infdionarefer to B. Arif Sidharta. Refleksi tentang.218.
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e. Art, in the form of two dimensional or three dimamal, made from various media such as
leather, wood, bamboo, metal, stone, ceramic, pagdile and others or the combination; and

f. Traditional ceremonies

(2) The State shall inventory, maintain, and preseaaditional cultural expressions as referred to in
paragraph (1).

(3) The use of traditional cultural expressions asrreteto in paragraph (1) must consider the values
that live in the carrier community.

Explanation:

What is meant by values that live in the carriemominity is customs, customary law norm, custom
norms, other noble norms upheld by the local conitpwutthat maintain, develop, and preserve the
traditional Cultural expression.

(4) Further provisions on the rights held by the Statéraditional cultural expressions as referred to
in paragraph (1) is regulated by the Government.

As regulated in Article 38 point (1) UUHC of 2014thstated the copyrights of TCE is held by the
state and meant that all matters related to TC&uiematically managed by the state. But, the probkethe
state protection is limited only to the object &2H, whereas TCE is not something that automatieadlgt but
there is a preservation system in managing theaisadtility of said TCE so that it keeps on thriviirg
communal indigenous society. So, it is best thatomy TCE object that become the emphasis of ptmte by
the state, but also the indigenous society thasepve it. Because TCE’s growth an development dabhao
separated from the role of the indigenous soctsgffi

Community cultural creation such as angklung, gamehnd other traditional artwork, grow naturally
accompanied by innovations that full of artistidueas traditional artwork, should receive therdtte from
society, and preserved with love so that it wilt be used by other parties that take economic ddges.

The differences in ownership concept in TCE witRI system is generally giving another
consequencee, which is TCE must be preserved aimdain@d from generation to generation with thepoge
of giving benefit for all stakeholders. While thevrership protection concept in IPR concept is thnt
protection basically means that the exception efwihout authorization by the third party. The edasons of
the protection on TCE arefl) for justice consideration, (2) conservatioforf (3) preserving culture and
traditional living practices, (3) preventing degation, (4) developing the use and interest of TCE

Therefore, it can be understood that only smallt mdrregulation in IPR system in Indonesia
discussing TCE. In above law, explicitlly or impllg stating about TCE is not enough to acommodate
indigenous society’s interests. The artices froemléw are too abstractin the implementation so tiesd a mor
concrete regulations or a special law to regulat&Herefore, it is important for us to see the jirsifion of
legal protection towards indigenous society’'s TGEaaconsideration in giving legal protection fodigenous
society’s TCE.

Related to legal protection justification on indigeis society’s TCE, there are four sub-chapters in
this chapter, suc as: Tce concept, indigenous tsoc@ncept, legal protection justification for TQE carrier
indigenous society in the perspective of indigensusiety as legal subject and legal protectiorifjoation for
TCE of carrier indigenous society in the perspectizhuman rights.

From several international conventions the restilthes research is the awarreness to give legal
protection on TCE that is starting to be implemdnte several discussion in international convergidry
introducing The Tunis Model Law on Copyright for \@¢oping Countries. In this model it is introductt
Tce protection is not limited to physical form o€E, but also on ideas of moral rights containethia TCE.
Further, there is development until internationahference about cultural rights and IPR issue Mataa
declaration that in principle see that protectintiure is a part of human right

!Miranda RisangQpini: Pikiran Rakyat, diakses pada Rabu 10 Mei 2017

2Tantono Subagydyleraih Masa Depan Bermodalkan Kekayaan Masa Lalu (Perlindungan Dan Pengembangan
Sumber Daya Genetika, Pengetahuan Tradisional Dan Ekspresi Folklore Di Negara-Negara ASEAN, Media HKI, Vol.
[I/No.5/Oktober 2005.

3Kamal Putri, (1999)Protection of Expressions of Indigenous Cultures in the Pacific. Bulletin UNESCO Vol 23
No 4, 1999, 6-7.

“Whitt, L. A. (1998).Indigenous Peoples, Intellectual Property and the New Imperial Science. Oklahoma City
University Law Review Vol 23 Nomor 1 dan 2 Spring and Summer .
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The latest development is in 2003 in the UNESCOveation about intangible cultural heritage from
Article 2 point (1) of this UNESCO convention cae boncluded that immaterial heritage is the practic
expression and others acknowledged by social contynas their heritage. This convention has beeificated
by Indonesia in the form of Presidential Regulatiumber 78 of 2007. In this convention, the terrssduare
“Safeguarding” and not ‘Protection” this convention has the characteristic of presgnthe objects inside the
scope so that it can be preserved from time to'time

TCE concept in national law is started from artig letter b point (2) of 1945 constitution that
stated: The State recognises and respects traaitommunities along with their traditional custagnaghts as
long as these remain in existence and are in aanoedwith the societal development and the priesipif the
Unitary State of the Republic of Indonesia, andldi@regulated by law.

Article 28C of 1945 Constitution of Republic of mksia after amendment, especially article 28 C
point (1), stating:

“Every person shall have the right to develop hiendelf through the fulfilment of his/her basic ngetthe right
to get education and to benefit from science anbrtelogy, arts and culture, for the purpose of mwprg the
quality of his/her life and for the welfare of theman race.”

The formulation of this article is similar with foulation of customary rights in Article 27 of Hum&ights
Universal Declaration and Arttticle 15 of Intermatal Covenant on Economic, Social and Cultural Righat
textually strengthen the existence of intellectpadperty rights as the right that protect humarativéy. In
national law, this cultural rights become Consiitndl Rights as stated in Article 28 C point (1)459
Constitution of Republic of Indonesia. Neverthelegs relation to ownership that has non-individual
characteristic on cultural rights and intellectyabperty right objects in point (1) of article 28 iBust be
compared to its point (2), stating that: “Every gmar shall have the right to improve him/herselfotigh
collective struggle for his/her rights to develag/her society, nation and state.”

The relation of point (1) and (2) of article 281€1945 Constitution of Republic of Indonesia ensure
that customary rights that are implicitly statecpwmint (1) can be collectively fought for, in inrtes of national
development framework. Article 28 of the Constitatiof Republic of Indonesia is the article aboumbn
rights, so customary rights in included in colleetcustomary right that becomes the part of hurigris.

Article 28 (3) 1945 Constitution of Republic of Imiksia stated that: “The cultural identities and
rights of traditional communities shall be respdctie accordance with the development of times and
civilisations.” Related to communal rights on TGherefore this article ensures that traditionalietycrights
especially communal right is respected even subathnthis article also emphasizes the acknowleniget of
one of communal rights of the indigenous societyiciwhis rights on cultural identity. But the regudat in
articles of 1945 Constitution of Republic of Indsizeabove still in the form of general regulatiamsl need to
be explained in details about regulations thati§ipally an concretely regulate about indigenousisty’s TCE.

TCE is a part of culture that produced by indigensociety, therefore, acknowledgement on the
existence of indigenous society in Indonesia fageeral problems such as the requirements that imeist
fulfilled: as long as it still thrives, in compliae with the development of the era, in compliandh WRepublic
of Indonesia’s principles, and regulated in the.lalen it is developed when National Indigenousi&gc
Alliance or hereinafter referred to as AMAN propokegal testing on 1945 Constitution and based on
Constitutional Court hereinafter referrer to as @@mber 35/PUU-X/2012 that granted the proposal and
therefore, indigenous society is considered asl Isghject and can file lawsuit to CC by considerfiogir
requirements stated above.

From human right persepctive, therefore, customagpts as stated innternational Labour
Organization Conventionhereinafter referred to as ILO that acknowledge tigiat of each individual to
participate in culture and gain benefit from thedarcts to sai culture, and regulated about thgyembus society
rights such as acknowledging the spiritual anducaltvalues in them.

From several concepts of TCE that become the fgsof this research, tthe researcher consider that
several international conventions that has beembkshed has accommodated right ideas about TCE ibot
terms of preservation, conservation and passiraytiir generations.

1Kholis Roisah, (2014)Perlindungan Ekspres Budaya Tradisional dalam Sistem Hukum Hak Kekayaan
Intelektual .Jurnal Universitas Diponegoro Nomor 3 Jilid 43, 208Im 7
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Protection is considered as an action to protewt Word “protect”) (verb) means to make or cause
something to be protected, while “Protect” (verb@ams preserving, maintaining and caritigsomething is
protected, it means that it is protected so thatilltnot disturbed, it is preserved and maintairsedthat it will
thrive or develop as it is.

According to researcher, the acknowledgement aofjertbus society on TCE is not only limited to
the form of acknowledgement in the state law, betduse factually, Indonesian people is plural,etfoze
acknowledgement must also gained through the latvthirives among the society, which is the valugegy. It
is in compliance with the opinion of Van Vollenhovéhat customary system is not based on the regogat
created by the government or other authorities, dsutactions that are considered appropriate andirign
beside, the people have the same belief statirtgctitomary laws must be preserved by the heabeofribe
and other officers and have the sancfion.

The term justice does not mean that each membsvaéty receive the same amount of things, but it
means that the interests protected by the lawlanbad®in defining justice, Plato is very much influendeyl
collectivism vision, that see justice as harmonicelation with various social organisms. Each @wil must
perform their duties according to their positiomsl anatural characteristics. Plato’s opinion is stetement of
class, therefore Platonic Justice means that eamber of society must complete their duties anchean
interfere the business of other class members.|alemakers must state clearly the position of esmtial
group, in which place and situation is most sugdbk an individual. This opinion is based on tlssuamption
that human is not isolated soul and free to do iy desire, but human is bounded soul with remua and
universal order that must subdue their individuegices towards collective organisms.

As Indonesian heritage, traditional cultural expr@s must be conserved as a form of nation’s
sustainability. Sunaryanti Hartono proposes thatahare two wayd to define nation’s sustainabilfisst is
preservation, that prevents changes, second imésigs life sustainability, that has great dynaneo from
time to time can develop and sustain itself fromarges and attacks from external factors, as welhtasnal
factors, and in he future will contribute to thie lsustainability of the world’s populatién.

Reformulation of legislation or regulation beconm@portant in protecting TCE as well as the rights
of its carrier in Indonesia. Legislation reformigait in this context according to researchers cadibi€ed into
two groups, which is short term reformulation tltan be performed by formulation sui-generic lawt tha
regulates about TCE and the carrier indigenous aamitynrights by ensuring the position of indigen@asiety
position as the carrier of TCE by implementing legatection concept oriented not only towards théure,
but also the carrier society. It means that thenfdation of special regulation that abolish the engeneral law
for indigenous society that is the carrier of TCE.

The use of this system is very reasonable or eeenrbhe new solution because the implementation
and the use of legal system that has sui-geneai@acteristic is very possible to be “inserted” mplemented in
Indonesia TCE that until today, there are stillectivity or communcal system in the ownership @aptc This
sui-generic regulation is initiated because thereapyright concept that cannot be implementedairtiqular
work.

Traiditional cultural expression can be protectsithgisui generis legal system or independent outside
IPR. Igansius Subagyo from BPPT stated that TCE urd@que and holistic characteristic. Uniue means
distinctive and different, while holistic shows aity. Traditional cultural expression not only hesonomical
value but also has magical and cultural value.dkes several countries such as Thailand, Phillgpiaed Costa

!Kamus Besar Bahasa Indonesia, www.sms-anda.com,sadc&€§ February 2017, and Kamus Besar Bahasa
Indonesia Edisi Kedua, Departemen Pendidikan ddiu@aan danBalai Pustaka, 1994, him. 595, defipiotgction as:
method, process, act of protecting.

2 Husen Alting, Dinamika Hukum Dalam Pengakuan dan Perlindungan Hak Masyarakat Hukum Adat atas
Tanah, Yogjakarta: Laksbang PRESSindo, 2010, p. 67

3 JB. Daliyo (et.al)Pengantar Ilmu Hukum, Gramedia Pustaka Utama, Jakarta, 1992, p. 39uK&asar Bahasa
Indonesia, Departemen Pendidikan dan KebudayaaerBieBalai Pustaka, Jakarta 1995, Second Editiof7, just means
1. Does not favor one party, does not take sides; 2 in favor of the truth; 3. Appropriately, does not abuse power. Compared to
Kamus Umum, Politik dan Hukum, Telly Sumbu dkk aJBermata aksara, Jakarta 2010, hl.6. in his \gsti8onny Keraf in
buku Etika Perdagangan bebas, published by Untasrgitmajaya, Jakarta 1998, him.63-78 stated, vthiedefinition of
justice itself in the first time expressed by Ulpia that quotes Celcus ideas that justicerilsuere cuique suum; or to give
everybody his own.

4 Sunaryati Hartond;lukum Ekonomi Pembangunan Indonesia, Bina Cipta, Bandung, 1988, him. 82.
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Rica chose sui generis system to regulate traditidkemowledge and their TCE so they can give more
comprehensive protection.

The most important substance from sui generis laaanhis there is a bold acknowledgement that
indigenous society is the “carrier” of said tramiital cultural expression. The values live in theiety which is
their local wisdom can be one of the sources oeri@s to formulate the rights of this local comntyrin sui
generis law. Further, in the implementatio, otleehnical legal devices is also needed.

Legal devices refered above can be in the form ofeBthment Regulation, if required, regional
regulation that regulates further protection tisamiore detailed and operational for TCE so thailitbe easier
for the implementation. The most important thingehis how the Government give protection on thégadous
society that becomes the carrier of TCE that gjustice for all Indonesian citizens. Adopting tleedl values
and wisdom become important thing in the formatbsui generis law. It is de to the root of TCEcatture that
comes from certain area which also means that aazhhas philosophical values that intend to behasiped
through the emergence of this TCE, so if a TCE thiltbe formulated in a national policy, inevitgbimust
considering the area or custom aspect in whichdhisire emerge, develop and grow. Or in other woid
formulating the law must perform a research abastamary and traditional values and policies.

Tendency to adopt customary values in customaryidaunbased, but very reasonable, which is that
several principles contained in the customary l@&chto be reviewed together beside the customaryslahe
law that develops early in Indonesia and can bd #at it is the natural law of Indonesians. Ppies in
indigenous law that can be accommodated into swerigelaw is as follow:

1. Regulation in the law sui generis is simple, mehat what is regulated n this law is easy to
understand and comprehend by majority, and theemehtation does not need complicated
procedures as shown in IPR law. This characteiisiic compliance with the society mindset that is
also simple. This simple mindset is for exampléeéd in the customary law system that has clear
and cash characteristics.

2. sui generis law should not ignore the religioushmgyrit is in compliance with the customary law that
has magical-religious characteristics. This prgpkecome the main factor that cause the societisten
to be not very materialistic. The measurement ogfieis not only economic, as reward in IPR
system. The benefit also including the reward diebsystem that TCE is the gift from God that we
must be grateful for, and implemented for the welfaf humanity.

3. This suis generis law must be based on the sogtdm that highly value togetherness. It is also in
complianc with unindividualistic customarysystendopting individualistic system will only repeat
the IPR regime that proven to be not fully sucaddsfits implementation.

4. Sui generis law must be able to guarantee or at tgaing big protection so that the utilizationTo®€E
and the related practices can truly give welfardtie indigenous society, the carrier of the TCH an
general society. In this term, the law must giveuzance that the carrier society of the TCE will
receive benefits if there are foreign parties thaize heir culture for commercial needs.

At least, those points can become consideratidorimulating sui generis law that will be used as
legal protection concept for TCE carrier, in thaése indigenous society in Indonesia. Special réignlabout
TCE should have the concept mfeserving, conserving and passing through the generations. The cultural
preservation means that culture is owned by comiythat included in a legal scope of the state miclv that
TCE grows and develop can utilize TCE both for aesle, performance or commercial use, in the priladipat
can preserve the national culture, while in thetexinof consrvation is protecting the indigenousisty TCE
from the parties that desired to claim the TCE beeain the principle, culture is communal ownershial
cannot be owned by individual or groups or otheioma

In the context of TCE that contains sacred or n&Egspect must be considered the PADIA concept,
in which the parties that intends to use TCE muasgiven approval from the carrier community thagsarve
and conserve the TCE as a form of keeping the saloatained in this TCE so that it will not devignitilized.
While in the concept of passing through from geti@nato generation in which TCE can stand by mainitg
the sacred values contained inside. The harmoaizati the three concepts above must be optimaiiyest by
paying attention to and making it possible to preseand develop the authentic culture of the natiRenefit
sharing concept can be considered in preservingreuand passing it through generations. With thiscept,
indigenouse society’s TCE that are utilized by otharties will get profit not only from economicaspect, but
in the form of activities that can improve the veetf of the community and the availability of theess towards
their TCE. Good cooperation from all parties is degk from central government to regional governnaert
indigenous society.
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4.Conclusion

Based on the analysis and the results that has é&gadained in previous chapters, the following
matters can be concluded: Protection towards teemdit cultural expression must not only cover tlggical
aspect, bt also protecting the sociologica culasean ethical and practical system that works éndbciety.
Formulation of legal regulations that give legabtection for indigenous society that acts as theier of
traditional cultura expression is an effort to met/the action or attempts to deviantly use tradél cultural
expressions both by individual as well as state groing awareness among indigenous society abimut t
importance of cultural preservation as nationahiig. The specific regulation related to TCE shibaobt ignore
indigenous society as the carrier of TCE by maimitaj, preserving and passing through the cultucenfr
generation to generation based on social systetrhibhly values togetherness and capabe of guaramtet
least giving protection so that the utilizationtef TCE can give welfare for the indigenous soci®gnefit
sharing concept adopted from New Zealand by codipargerformed by the researcher with indigenousedy
can give mutual benefit that has economic valudtferindigenous society can be regulated in thisda that it
can give justice for direct stakeholders.
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