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Abstract

House is a basic need that plays a strategic rokha formation of character and personality of tiadion.
Therefore, in order to accommodate the needs détsoto own a house, the banks offer housing owrprs
credit (KPR). The inclusion of a standard clausenging the bank the right to set interest unildhgnaithout
notice to the customer indicates an imbalance ef ghrties' position in the KPR agreement. Meanwhile
regarding the interest rate, Bank Indonesia is Wedofully to the policy of each bank. This is thasis for the
banks to determine the amount of interest expeusd#aterally. Yet theoretically, when interest safall, the
interest rates on deposits and credit book ratesldhalso decrease. This study aims to determideamalyze
the role of Bank Indonesia in protecting costunehtdrs of KPR.

Keywords:. protection, debtor, credit of house ownership.

I. Introduction

Credit in banking activities is the most importdmtsiness activity because the largest revenue fhenbank
business comes from the income of the credit basiaetivities in the form of interest and provisidhe scope
of credit is not only in the form of lending actieis to debtor customers, but also related to kaments which
include credit fund resources, fund allocation,amigation and credit management, credit policyudaentation
and credit administration, credit monitoring amulitsled credit settlement .

Banking activities that provide services to theremuic sector certainly cannot be separated fronrigks
that possibly harm the parties, either the banklfitand depositors and debtors. Therefore, the hank
performing its duties related to the customer niestbased on three principles, namely the fiduciatgtion
principle, prudential principle and secrecy prineip

Regarding the interest rate, Bank Indonesia (BB&agolved fully to the policy of each bank. Thistlig
basis for the banks to determine the amount ofésteexpenses unilateraflytet theoretically, when interest
rates fall, the interest rates on deposits anditdpedk rates should also decred®ut in reality, although the Bl
rate from March 2012 to March 2017 has experiersmgeral downturns, the bank has not been involwed i
lowering lending rates, including house ownershigdits® The basis of consideration by the banks is the tim
lag of time deposits whose interest rates can aatHanged at any time. As a result, credit intersss can not
be lowered in the event of a decrease in Bl tate.

Related to consumer protection of the financiavises sector, particularly in the KPR Agreemeng th
bank's position is always assumed to be strongar the position of the debtor in determining thente and
clauses in the Agreement. In line with this matfagus Yudha Hernoko expressed his view that in ¢bistext,

! Muhamad Djumhanajukum Perbankan di Indonesia, Bandung: Citra Aditya Bakti, 2011, p.365

2 Neni Sri ImaniyatiPengantar Hukum Perbankan Indonesia, Bandung: Refika Aditama, 2010, p.16

3 Yusuf Shofie Perlindungan Konsumen dan Instrumen-instrumen Hukummya, Bandung: Citra Aditya Bakti, 2009, p.57
4 Krisna Wijaya,Analisis Kebijakan Perbankan Nasional, Jakarta: Elex Media Komputindo, 2010, p.90

® Bl Rate Data according to Board of Governor megtatcessed omww.bi.go.id 7" January 2017

¢ Research by the author at PT. Bank Mandiri (Pejseok. Makassar Branch, August 23, 2016
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the principle of equilibrium "equal-equilibrium" viwork to provide balance when the bargaining poakthe
parties in determining the will becomes unbalanddte purpose of the principle of balance is thalfiresult
that places the equal parties position in detemmirtheir rights and obligations, so that in the révef an
imbalance of positions that cause disruption todbetents of the contract it is necessary to ireevcertain
authority (government)This study aims to determine the role of Bank hmekia in protecting KPR debtors
after the establishment of the Financial Serviceghérity in Indonesia. This study uses the typeswipirical
legal research to analyze Bank Indonesia's rolpratecting debtor customers after the establishroérnhe
Financial Services Authority in Indonesia.

Il. Research Methods

This study uses the type of empirical legal rededcc determine the role of Bank Indonesia in priitec
customers of mortgage debtors after the establishimiethe Financial Services Authority in Indoneside
technique used in sampling research is purposingkag, that is how to draw samples from the pofioifa
based on research objectives by setting certaierieti Data obtained from the primary and secondkata in
this study were analyzed qualitatively and thensenéed descriptively, that is by reviewing the e
problems then summed up synchronously, systemigtieald scientifically shown through the exposure of
factual data.

Il. Result and Discussion

Ordering the institution through legislation aims make the institution is able to exercise autloiit
accordance with their respective positions. Undler grovisions of Article 4 subsection (2) of thenLaf Bl,
contains that Bl is an independent state institufio carrying out its duties and authorities aneefifrom
interference by the government and / or other @srti

In further developments, under the provisions oficde 34 of Law Number 3 of 2004 concerning
Amendment on Law Number 23 of 1999 concerning Bardonesia, mandates that the task of supervising
banks shall be conducted by independent finaneialices sector supervisory bodies and establislyelhvo.
Therefore, as of December 31, 2013, the functichgies and authority of regulating and supervising
activities of financial services in the Banking ®echave shifted from Bank Indonesia (Bl) to thedficial
Services Authority.

Although the task and authority of regulating angesvising financial services activities in the Reng
sector has shifted from Bl to OJK since 2013, edoading to the researcher, Bl with its macropruidén
authority currently plays a role in protecting comers of the financial services sector, especiddigtors of
KPR. This role can be seen by the adjustment ofopaadential policy by Bl, in the form of the esiashment
of Credit to Value Ratio for conventional bankinghich in this discussion will be abbreviated as Lakd
Financing to Value (FTV) for sharia banking.

Regarding the overlapping authority between Bl @K due to the separation of the microprudential
aspect which is the authority of OJK and the maardential aspect under authority of Bank Indonetia,
Constitutional Court has provided its view that tbgislators need to make clear and decisive aermegts on
the macroprudential scope by Bl through amendmehgiv of Bl due to avoid problems in implementingvi
of OJK. In addition, to avoid the overlapping authoof the supervision of the Banking sector besaweDJK
and BlI, an integrated information exchange facsitypuld be established by the three institutiorthénBanking
sector (OJK, Bl and LPS) as mandated by Articleofithe Law of OJK, therefore it may possible to lexcge
information and access the information required aay times while maintaining and considering the
confidentiality of information in accordance withet provisions of applicable legislation.

Based on the research resijltee policy on Loan to Value Rat{aTV) is conducted as effort to encourage
banking intermediation and also directed to helpelomiddle income people in fulfilling theil needs (first
house) for residence. LTV is the ratio betweendteglit values that can be given by the bankingypaith the
value of collateral in the form of property. Theope of the property intended is house footpriratisfl shop
houses and office houses.

Furthermore, from 2012 to mid September 2016, Bl hidimes changed the policy regarding LTV. Any
changes to the LTV policy, can be seen in tableltv:

* Agus Yudha Hernokdlukum Perjanjian, Asas Proporsionalitas dalam Kontrak Komersial, Jakarta: Kencana Prenada Media, 2011, p.79
2 patrialis Akbar dalam Risalah Sidang Putusan MatakaKonstitusi Republik Indonesia, Nomor 25.116.PXIU2014
3 Berdasarkan hasil penelitian pada Divisi Pengemdaitkonomi Bank Indonesia Kantor Perwakilan Maggs? September 2016
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Table 1
Bl Policy Changes Concerning LTV Ratio
Number of Bank LTV Ratio Maximum
Publication | Indonesia Regulation | Financing and
Y ear (PBI) and Circular Letter | Property Type FK/FP1 | FK/FP2 | FK/FP 3etc
of Bank Indonesia (SEBI)
KPR includes flatg .
2012 | SEBINo.14/10/DPNP | and apartments >7p MaX- 70% except housing program by
" Indonesian government
KPR Type >70 70% 60% 50%
KPRS Type >70 70% 60% 50%
KPR Type 22-70 - 70% 60%
2013 SEBI No. 15/40/DKMP KPRS Type 22-70 80% 70% 60%
KPRS Type sd 21 - 70% 60%
KP Sho
House/Office Housep i 0% 60%
Tread House
Type >70 80% 70% 60%
Type 22-70 - 80% 70%
PBI No. 17/10/PBI/2015 Retll 21 - - -
2015 | and 5%2 >70 80% 70% 60%
SEBI No. 17/25/DKMP Type 22-70 90% 80% 0%
Type till 21 - 80% 70%
Shop  House/Office - 80% 70%
House
Tread House
Type >70 85% 80% 75%
Type 22-70 - 85% 80%
PBI No. 18/16/PBI/2016 RS 1l 21 - - -
2016 | and 5'5;2 >70 85% 80% 75%
SEBI No. 18/19/DKMP Type 22-70 90% 850 80%
Type till 21 - 85% 80%
Shop  House/Office - 85% 80%
House

Data source: Bl Documents, 2016
FK = Credit Facilities, FP= Financing Facilities

Furthermore, in table 1 below, it can be seen ¢imaMarch 15, 2012, Bl issued Circular Letter of Ban
Indonesia (SEBI) Number: 14/10/DPNP Concerning theplementation of Risk Management on banks
conducting House Ownership Credits and Motor Vehi@tedits, which sets the same Maximum LTV Ratio in
the first, second and third credit facilities, whis 70% for KPR including Flats or Apartment wigliger type
than 70 M. However, the SEBI has not set regarding the ratia TV KPR and KPRS with property type
smaller than 70 m2. However, in 2013 to 2016, Rjdreto establish a different Maximum LTV Ratio pglfor
the first, second, and third credit facilities bédem the type of property.

Thus, the data in Table 1 shows that from 2012itb$eptember 2016, Bl has changed the five policies
LTV. Therefore, people may acquire an overview thathigher the LTV ratio assigned to a credit,|ldweer the
amount of Down Payment (DP) that should be prephyethe prospective customer of the costumer datitor
KPR. In addition, based on data in the table, iitlva seen that from 2012 to 2016, the ratio of Lf@Minancing
by property type, always increased by 5% to 10%seBeon this matter, it can be seen that Bl issusaliay on
LTV Ratio to increase the amount of KPR growth bpvyiding convenience in the form of DP relief for
prospective customers of costumer debtors of KPR.

The purpose of the issuance of the LTV policy idaok at Indonesia's economic conditions as well as
credit growth due to leniency on LTV policy is exped to push back credit growth on the basis ofi@ntial
principles. Provisions on the LTV Ratio are alsplagable to non-person buyers, such as compamisstutions
and other legal entities. The determination of ¢hedit facility is calculated by taking into accauwall credit
facilities/financing of property ownership thatssll outstanding (residual debts) and on the baitme of
granting of facilities (not based on owned hou3e).know the credit facility/financing of propertyvoership
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received by the debtor from another bank, the braak obtain the information through debtor's statetntetter
and Debtor Information System (SI).

In terms of determining the LTV Ratio, Bl uses #iee of the house as a reference due to the usertain
nominal prices is considered less precise giveriggarity of prices in each region. The classtfaaof houses
by size has been used as a standard in bank mgpéstBank Indonesia, thus facilitating the implernagion of
monitoring and enforcement of policies. In addititie policy requires a current price to be a berak from
time to time. This causes the monitoring processpaiicy enforcement efforts to be inefficient.

Based on the provisions of Article 3 subsectiondflBank Indonesia Regulation No. 18/16/PBI/2016 on
Credit To Value for Property Credits, Financing Value Ratios for Financing Property, and Advanaas f
Credit or Motor Financing Vehicle, contains a rtihat Commercial Banks are required to calculatediCiend
collateral value in LTV Ratio For Property Creditgh the following conditions:

a. Credit is determined based on the credit ceilingeireed by the debtor as stated in the Credit
Agreement; and
b. The value of collateral shall be determined basethe estimated value made by an internal appraiser
of a Commercial Bank or an independent appraistteotollateral property.
The procedure for the assessment of collaterabfesred to in Article 3 subsection (1) letter bas
follows:

a. For Property Credit or Financing Property with dlicg up to Rp. 5.000.000.000,- (five billion
rupiah), the value of collateral shall be basedstimates made by an internal bank appraiser or an
independent appraiser; and

b. For KP or PP provided with a ceiling above Rp. 5.000.000,- (five billion rupiah), the value of
collateral is based on estimates made by indep¢iagémnaisers.

Furthermore, the independent appraiser as stigulateler the provisions of Article 4 of Bank Indoiaes
regulation concerning the LTV Ratio 2016 shall be office of the public appraisal service whicheaist meets
the following criteria:

a. Have business license from authorized institution;

b. is not a party to the bank;

c. Is not an affiliated party to the debtor or customed developer expressed in a letter of statement
from the public appraiser office (KJPP); and

d. Registered as a member of an independent appaaisatiation or public appraisal association.

Regarding the credit/financing regulation by takioner credit/financing from another bank (take Qyver
based on the provisions of Article 12 of Bank Inesia regulation on the LTV Ratio 2016 stipulateat ifi the
credit/financing is only to pay off credit/finangjrin other banks then the credit/financing is meated as a new
credit. However, if the credit/financing takeoveraccompanied by a top up, the credit/financineated as a
new credit. Further, in the provisions of Articlé @f the Bank Indonesia regulation, it is stiputhtieat credit or
financing in the context of the implementation dfetcentral government housing program and/or local
government as referred to in the prevailing law esgllation, as long as supported by a documetihgtthat
such credit or financing is a central governmentditag program and/or local governments are exeropt this
provision while maintaining prudential principlecaapplicable laws and regulations.

In the event that the Bank provides credit or faiag for the ownership of the property which is get

fully available, the Bank is obliged to meet thédwing requirements:

a. Credit or Financing shall be Property Credit ordficing Property up to the second order of facdjtie

b. There is a cooperation agreement between the bahtha developer which at least contains the gbilit
of the developer to complete the property as agnétidthe debtor or customer;

c. There is a guarantee provided by the developenddank either originating from the developer ftsel
or other party that may be used to settle the dgeels obligations if the property cannot be conteale
and/or cannot be handed over in accordance to ragrae

If observing at these provisions, according to rtasearcher, there are important things that arsebfo
related to the protection of customer debtors oRKEspecially regarding the regulation of creditificing the
purchase of property indent for the first house.t@other hand, this can certainly provide easifi@ssociety
to acquire a house with cheaper price comparelegtice of ready-to-live house, thus increasirggtoperty
growth rate as the developer gets additional claitauild housing. However, on the other hands olicy also
has the potential to harm the debtor costumersRR Ikecause they have been obliged to pay KPR |limstais
based on agreements that have been agreed withatheproviders of KJR facilities even though theidm as
the object of the agreement has not been complstetle developer. In addition, the debtor custonaeesalso

1bid

2 |bid

3 Circular Letter of Bank Indonesia Number 18/19/DRMoncernind.oan to Value Ratio for Property Credifinancing to Value Ratioto
Financing Property, and Down Payment for credFioancing Motor Vehicle, on"BSeptember 2016
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often harmed because the developer did breacteinase of the handover of the house which is tfexbbf the
KPR Agreement. From the record of the Financialvies Authority (OJK), 664 complaints were received
related to property issues over the past four yedosne problems that are often complained, nantedy t
developer to do wanprestasi in terms of certificitivery and quality of the building.

Related to that matter, based on interview resith WMustamin? it is found that respondents feel very
aggrieved due to the delay of the developer in @xag the handover of the house that became thecbbf
KPR, where the respondent has signed the KPR Agmemdent for the first house and paying the house
installment since 2012, but the developer just baad the house in 2016. Whereas in the previoughged
deed, the developer promised the handover deadiseno later than December 2013.

The impact of increasing complaints from debtoustemers due to the case of delays in the handover
the developer for KPR indent, Bank Indonesia hgsilsited the provisions on the stages of disburseroé
property credits for property ownership which acg yet fully available in Article 15 of the Bankdonesia
regulation on the LTV Ratio dated September 6, 2@iévhich the credit to the property ownershipt tisanot
yet fully available is allowed up to the secondditréacility, with gradual credit disbursement afidws:

Table 2
Stages of Credit Disbursement Property Ownerslapithyet not fully available
No | Percentage of disbursement| Stages
Tread House, Shop House atau Office House
1. 40% dari ceiling After the completion of founidat
2. 80% dari ceiling After the completion of the faover
3. 90% dari ceiling After the signing of handovBAST)
4. 100% dari ceiling After the signing of handoBAST) which has been completed
with sale and purchase deed (AJB) and burden ofgage deed
(APHT) or Power of Attorney Letter Imposing Mortgadrights
(SKMHT)
Flats
1. 40% dari ceiling After the completion of founidat
2. 70% dari ceiling After the completion of the faover
3. 90% dari ceiling After the signing of handovBAST)
4, 100% dari ceiling After the signing of hando®AST) which has been completed
with sale and purchase deed (AJB) and burden ofgage deed
(APHT) or Power of Attorney Letter Imposing Mortgadrights
(SKMHT)
Information:
For the stages of loan disbursement of PropertdiCoé Apartment, Bank may conduct additional digtament
between the completion of the foundation and befloeecompletion of the roof cover based on thessssent
of development progress.

Data source: Bl Document 2016

Provisions on the gradual disbursement of propartyership credits that are not yet fully availalitehall
be carried out on the progress report of propeeyetbpments originating from developers with vesfion
from the bank's internal appraiser or independgptraser. Therefore, banks are required to haverriat
guidance regarding the technical specificationstha completion of foundations and roof cover fause
treads, shop houses, office houses and flats with abservance of prudential principfeShe principle of
prudence is an affirmation that banks in carrying lmusiness activities both in collecting and ctedimg funds
to the public must be very careful and comply vilie provisions and legal norms prevailing in thekiag
world. The principle of prudence is regulated iriéle 2 and Article 29 paragraph (2) of the Bankirayv.

To ensure the bank complies with the rules, Bamlomesia is authorized to conduct an audit of thekBa
The inspection may be conducted directly by Bardohesia or by appointing another party (for example
public accountant) for and on behalf of Bank Indaeto conduct an audit to the bank. In addition, i
conducting the audit, Bank Indonesia may coordiaat cooperate with other authoritfes.

The procedure concerning the imposition of sanstidrased on the provisions of Article 23 of Bank
Indonesia regulation concerning the LTV Ratio 28fifulated that the Bank shall be liable to samstifor any
violation of the provisions provided in this regid@. The form of sanction imposed may be admiatste
sanctions in the form of written warning or finaagpbenalty. In addition to administrative sancti@amghe form

! Data accessed at www.hetanews.com, on June 16, 201
2 Mustamin, costumer debtor of KPR Indent PT. BardoMiri (Persero) Tbk., in interview on2January 2017
30
Ibid
* Ibid
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of a written warning, the bank will be liable tdfinancial penalty in the event of a violation oEthTV/FTV
ratio and a 1% indent provision of the differencetween the credit/financing ceilings granted and th
credit/financing ceiling. If the bank commits a kation of the prohibition of providing credit/finaimg for the
down payment on the purchase of property or magbicle, it will be subject to a financial penaltiylds of the
credit ceiling/down payment financing or creditlicgj/financing property.

In the matter the bank is required to submit aroagblan for the violation committed, if the ban&es$ not
submit and/or does not implement the action plarshall be liable to 1% monthly sanction of theditre
ceiling/financing for each credit/financing thabldting the terms. Such sanctions are imposedeagnid of each
month for a maximum period of 12 monthin addition to impose administrative sanctionsniBmdonesia may
recommend to the competent authorities to takevmdti accordance with their authorftyJnder a financial
penalty, Bl is authorized to debit deposit accdRupiah Bank of the bank on Bank Indonesia, and secopy
of the letter of imposition of the sanction to #ieancial Services Authority.

As described above, under the provisions of Artidlgaragraph (2) Law No. 3 Year 2004 on Bank
Indonesia Bl is an independent state institutioearrying out its duties and authorities, free fromerference
by the government and/or other parties. TherefBieis also entitled to issue a legal product, nanghnk
Indonesia Regulation and Board of Governors Reigulat(in the organizational structure, bank Indonesiked
by the governor).

Regarding the legal position of Bank Indonesia Ragn in the legislative regulation, pursuant tdiéle
8 paragraph (1) and (2) of Law Number 12 Year 2€dricerning the Establishment of Legislation, that:

"The types of legislation, other than those refiérte in Article 7 paragraph (1), cover the rules
established by the People's Consultative Assenthb/,People's Legislative Assembly, the Regional
Representative Council, the Supreme Court, the t@otisnal Court, the Supreme Audit Board, the
Judicial Commission, Bank Indonesia, A Ministerdippinstitution, or commission of the same level
established by law or Government on the order eflthw, Provincial People's Legislative Assembly,
Governor, Regency/Municipal House of RepresentatiRegent/Mayor, Village Head or equivalent".
"Legislation as referred to in paragraph (1) isogrgzed its presence and has binding legal force as
long as it is commanded by a higher legislationanstituted by authority".

In this regard, Jimly Asshiddidlexpresses that bodies or institutions such as & issue a separate
regulation, as long as that such regulatory authasi granted by law. The name of the regulativedpict
produced by the body should be referred to asaatgn.

Therefore, according to the researcher, the thebrggulation in the banking industry is truly neddto
provide protection to debtor customers from thelakdity of unbalanced information between debamd bank
party in a KPR agreement.

[1l. CLOSING

After the establishment of the Financial Servicegh@rity, Bank Indonesia is no longer authorizeddgulate
and oversee financial services activities in thekivey sector. However, Bank Indonesia still hasla related to
the consumer protection of the financial servieastar, especially the mortgage debtor customers.rdle can
be seen with the adjustment of macroprudentialcgoln the form of Loan to Value Ratio, that is the
arrangement of the credit disbursement stage qfguty for property ownership that is not yet fudlyailable.
With the determination of the Loan to Value Ratlee bank providing the facility of home ownershigstody
shall comply with the provisions concerning theditreiisbursement stages based on the developmegtgss
report from the developer and verification of threlépendent appraiser, so that the debtors of ttenin
mortgage debtors may be protected from the ridkssf due to the wanprestasi By the developer, nathellate
handover of the house and the difference in thdityuaf the building that became the object of ttredit
agreement.
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