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Abstract

The purpose of writing this article is to find thasis of juridical and empirical justification altdhe necessary
of suspending the execution of the death penaltyanticipate the bad effect of miscarriage oftiges and to
find the form of legal product used to regulate phavision of a minimum period of suspension in éxecution
of a the death penalty. The meaning of postportiegeikecution of the death penalty is the granting certain
period of time by the state to a death penalty ofdar perpetrator before undergoing execution toicav
execution errors due to a miscarriage of justieetice. The miscarriage of justice is the justiogcpss in which
there are procedural errors and/or misappropriatibthe law resulting in the imposition of a criralnto a
person not a perpetrator of criminal. The reasongusstifying the suspension of the execution dcdittigpenalty
are: (a) juridical justification, namely the implentation of the Constitutional Court of The IndsiaeRepublic
in order to the death penalty to conduct JudiReview more than once for the achievement of naltprstice
because justice is more important than legal aastaib) empirical justification, ie (1) To Anticge to the
execution error for the death penalty who is ttigda miscarriage of justice; (2) the win-win sadatbetween
the group that wants to stop the execution of deetmalty with a group that wants the acceleratibrthe
execution of the death convict ,(3) the provisidrsapport to the Government of Indonesia Repuldidhat if
the death penalty is considered fair, it will nestiate in executing the death penalty, but ifonlit of the death
penalty then it is necessary to immediately catfeedeath penalty by granting clemency. The legadpct that
can be used to regulate suspension of the execoftideath is the Presidential Regulation, asiit iaccordance
with the Prosecutor's Office of Indonesia Repuldis the holder of the execution authority of dgahalty in
Indonesia), is the executive authority of the Rlesi's subordinate who are obliged to submit toptlesident’s
order. Based on the provision of the RegulatiorPodsident, the Attorney General will surely posgdhe
execution of the death penalty.The time span ferstiispension of the execution of the death persalyyears
from the date of the issuance of a court decidian already has permanent legal force.

Keywords: Execution, Death Penalty, Miscarriage &istice

1. Introduction

The death penalty is a type of criminal since threnfation of the state of Indonesia until now. Intfahe death
penalty has been occurred in centuries before dlanial erd, for example in Aceh, Toraja, Timor, Bali, Java.
All the execution process of death penalty are dwoelly’. There are 9 types of crimes that are threaterid w
the death penalty in the Criminal Code of Indémesne of which is a criminal act of voluntananslaughtér

In China and several countries outside Indonel&gdeath penalty is also threatened against thpefator of a
criminal act of murdér Since 1945, Indonesia Court has imposed the desthlty on hundreds of defendants,
and between 1979 and 2015 there had been 26 misderecuted deddbut still 65 murderers are waiting for
executiofi.

The goal of Indonesia criminal justice system iginid out the truth of material, i.e the completath of a
criminal case. The method is to apply the legalisions honestly and correctly so that it is foundook for
who the perpetrator can be indicted for a violatidrthe law, and subsequently requested an exaiminahd
court decision to determine whether a criminaltet been committed and whether the accused peasohec
blamed. If one of the personnel of a criminal lamfoecement agency makes a mistake in the procediure
misappropriation of the law, then the materialtirig not found. Moreover, if an error occurs at beel of
investigation by the police, it will have an impaoh the guiltiness ofa prosecutor's prosecution, the
examination of cases in meeting by the judge, @salt it causes the determination of criminaltfe criminal
offender. This kind of cases can be called a miigge of justice. The meaning of miscarriage atijte term
can be paralleled by the term miscarriage of jestie mistakes made in court that result in innbganson is

! Tina AsmarawatiThe Death Penalty and Its Problems in IndongBieepublish, Sleman-Yogyakarta, 2013, him. 5

2 J.E. Sahetapyp.cit, 1982, p. 243-244.

3 Andi HamzahThe Basis of Criminal-law Procedural Cod&halia Indonesia, Jakarta, 1986, p. 26

4 Andi Hamzah dan A. Sumangelipthe Death Penalty in Indonesia in The Past Time, Maws, and the Future Ghalia
Indonesia, jakarta, 1985 him. 79.
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Convict'. The miscarriage of justice also refers to a wremgunfair or incorrect act of law or judgment,
especially in convicting a person for a crime whixgtishe does not comriaind the defendant is sentenced even
though there is no strong evidence of the crimeged.

The conception of miscarriage of judicial termaiserm which Open interpretation, both in definamyg
applyind’, But in this article the author determined theird#bn that the meaning of "miscarriage of justis a
criminal judicial procedure that contains elememitshe error of procedural and / or misappropoiatof the
provisions of the law causing a decision of cothit imposed a criminal against the defendant, Taftar the
convict has filed a review effort, the Supreme Gaoules that based on new evidence submitted, fiserer is
free because he/she is not a criminal offender.

In the history of human civilization, the miscaggaof justice is always happenidn Indonesia, there is
often miscarriage of justice, one of the causekdsarrogance and the nature of militaristic of | enforcers,
especially the Police of Indonesia Republic at tinee of investigation of criminal casésBased on the
documentation study on the court’s decision inolmekia, there were at least 6 defendants who hega b
convicted of criminal murder and then the Convietgon has been sentenced to imprisonment. Howafter,
the new evidence was tested by the Supreme Caworgh the effort of Judicial Review, the Convictswaot
the murderer, the Convict Sengkon and Karta, Rish@koro and Rostin Mahaji, Imam Hambali and Dawd.
the case of the death penalty to Tibo and his dsethe team of advocate had accused the judgepyEid a
miscarriage of justice because the defendants imemeent in the case of the riot in PGsBhe miscarriage of
justice also occurred in the United States witmamount of between 2.3% to 5% of prisofiers

In some countries are in the outside Indonesiablesth a crime of execution of death penalty, andigath
penalty were not the perpetrators of crime, fomepde in the case of Chiang Kuo-ching got the deattvicted
for murder. However, in September 2011, the Taidastice Ministry announced that there was a mistake
Chiang Kuo-ching's death convicted in 1997 becadigbe decision of a military court that Chiang Kcioing
was not guilty

In the legal perspective, in order to anticipate diccurrence of the bad impact of the miscarridgpustice
on the death penalty in the form of guiltinesstaf execution, there should be a legal provisiorthvhegulate
the minimum time of postponing the execution oftdgeenalty so that the Convict may file a Judiétaview of
several judicial decision. The suspension is ctdoiathe protection of human rights (both Conwaetd public)
as it allows all parties to rethink and seek newd@nce to change the death penalty, and ensur¢himaerdict
on imposing a death penalty is fair.

Based on the idea, the writing of this article imed at finding the basis of juridical and empitica
justification about the necessary of postponitg éxecution of death penalty to anticipate the &fect of
miscarriage of justice, and finding the form ofdé product used to regulate the minimum time $ipon of
the execution of death penalty. The results ofstively can be utilized by the Indonesian governnasntne of
the basic considerations of the establishment gdill@aorms regarding the suspension of the executfdine
death penalty.

2. Theoretical Framework

The right to life is the basic human right for ewétuman being in Indonesia, so it is natural thatrgone is
given the opportunity by the state to preserveealind living. However, the human right in Indonesianot
absolute because it can be restricted by the magiyding the right to life. Therefore, the existenaf death
penalty in Indonesia does not violate the humalntrigecause if a person is Convict with the deattatty, then
surely the crime committed has violated human rightery seriously.Consequently, the state through its
organs may limit the human right, but if the stai# limit the human right to human rights it musé¢ with the
legitimate act, and if the state will convict theath penalty to a person, it must be done throughamest
criminal process so that material justice reflects.

! https://www.merriam-webster.com

2 Miscarriage of Justice Law and Legal Definitiottpk://definitions.uslegal.com
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The death penalty is the most controversial typethsd in convicting it must be done with thrifty,
meticulous, careful, humane, and used only as fanethod, imposed on the extraordinary offender of
criminal’, including the offender of voluntarymanslaughter , ie someone who deliberate losesté of
someone and with a planned fitsThe process of execution of the death penaltdétail in the Act and
Regulation of the Chief of Police of Indonesia Ramy i.e it is done by shot not in public by tHeoster team to
death. The definition of pass away is a conditibthe disappearance of signs of life, arrest samgl, breathing
stop by saying of a docfor

The verdict of the death penalty must be passeaxugfir an honest criminal procedure by professicaal |
enforcer to ensure the rights of the convicted gersre met. However, the fact that the verdicthef death
penalty which already has a permanent legal fooes ahot always guarantee justice for all partié® ificorrect
many executions of death penalty outside Indonesised by a miscarriage of justice, namely the gg®of
imposing a death penalty on a person, even thouglpérson is not a criminal offender. AccordingAgami
Chazawi, the definition of a miscarriage of justis@n activity tried by the court by examining ttese and the
defendant, but the process contains the elemerithwine incorrect, such as the fault of procedusgplying
the rule of law so that the court’s decision hathesdefendafit Radically, in the act of criminal procedure of
Indonesian, there is no term "miscarriage of @&sti The only editorial that the author used assictwration of
mention of miscarriage of justice is "a real nkstaas the content of Article 263 section (2) letteof the
Criminal Law Procedural Code , Which provides thatudicial Review may be presented by a convitthére
is one reason for filing a Judicial Review, that ifsthe verdict clearly shows a judge's mistake“@rreal
mistake”.

Many negative responses from the public, experdshaman right advocate in the criminal justice s
are committed against death convicted, and theyt wamoratorium on the execution of death penaltye T
reason they disagree with the execution of convigtshat many of the death penalty resulting frdm t
miscarriage of criminal justice, with an indicatir dishonest proceedings, the absence of advodatenwict
prisoner from the beginning, and lack of the prsi@sal law enforcement. However, many also theigmwant
the execution of the death penalty immediatelyiedrout by the state because the criminal typenassolution
to solve the crime of heavy category and to créaenine for all. Eliminating death penalty in Imgsia is not
necessarily correct, executing death convictedowititaution is very dangerous because if the cahmused
carelessly and forcibly it will become the mainethirto human freedon

Based on the Criminal Law Procedural Code, in ihato the final attempt of death convicted to ekam
the truth of the contents of the decision of therrtdhat has been enforced by law firmly regulatedhe
Indonesian criminal procedure act, namely the JaldReview. While the legal effort is in the formf clemency
granted by President, it is not an attempt to eranthe content of the judgment of court, but ibidy the
attempt of the death convicted to ask forgiverddhe president to be criminally excused or ligiete because
the death convicted has pleaded to guilty

Based on two contradictory opinions concerning ithportance of carrying out the execution of death
penalty immediately and terminate the executiordedith penalty, the legal side is needed win-wimntsm,
namely the suspension of the execution of deathviCowithin a certain period of time through legarms.
This function of suspension is to allow for the ttheeonvicted to find new evidence that can be wed basis
for changing the types of the death penalty throdigdticial Review. Based on the norm, the statehfis case
the government) will be able to ensure that thenicral justice has been done honestly, all legaireffof the
death penalty has been passed, so if there isxdwuon of the death penalty, the Convict will beicome the
victim of a miscarriage of justice. The authodea is in relevant with the purpose of the stateickvis to
protect the entire nation of Indonesia, and theterinof the Constitutional Court of the IndonesiapRblic,
namely the right of the Convict to propose Judi&alkiew more than once, and the purpose of crindaaé is
to find material truth. If the state does not giefficient time and the death Convict is executdiem a
miscarriage of justice is found, it will have advarse effect, for example: the death convict [€sing their
right to life arbitrarily by the state), for thenfdlies of death convict (for losing loved familyember), for the
state (because it will reduce trust and dignitytiie face of national and international societye tAw
enforcement (the professionalism of law enforcemsndoubtful), and for the society of Indonesia@ting fear
and disharmony).

In order to ensure legal certainty for the suspmmsf the execution of death penalty, legally reggiilegal
product, namely legislation. A form of legislation Indonesia has been regulated in a standard manne

! Barda Nawawi Arief. 1994The Policy of Legislative: in Preventing a Crimes@yminal Law the agency of Publishing
of Diponegoro University, Semarang, 1994, p. 221

2 R. Soesilo, The Penal Code

3 The Regulation of The Chief of Police of IndonéR&bublic Number. 2 in 2012 Article 1 number 4

4 http://adamichazawi.blogspot.co.id

5 Herbert L. Packefhe Limits of the Criminal Sanctio8tanford University Press, Stanford California, 8,96.366
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including the content of the material and its resipe hierarchy. In order that the provisionstudf tegislation to
be established have the binding power, it must bdatby the competent authorities, made on the bsrse
drafting technique of the legislation, the provisicegulated shall not exceed the authority posdebgethe
legislator, and its contents are not contradictorsegulation that are hierarchically present anphoduct of law
made, and the principle is not contradictory touakies of Pancasila.

3. Research Method

This study is a doctrinal legal research, whichneix&d the urgency of issuing product of legal (redtdent

Regulation) based on the provision of other legaldpct (the Constitution in1945, Act, Constitutib@ourt

Decision, Supreme Court Decision, and District €oDecision). The legislation approach is usedxangne

the problems. The legal substances used are prilegay materials (ie Article 28 of the Constitutior1 945 ,

Article 10 of the Criminal Law Procedural Code tigle 263 of the Criminal Law Procedural Code ,tiéle 2

of the Office of Public Prosecutor Act, Article % lbaw on the Establishment of Legislation), secagdaw

materials (explanation of Article 263 of Criminahl Procedural Code),the material of legal tertiafipecision
of the Constitutional Court, Supreme Court, andirizisCourt ). The Legal material is analyzed witbductive
and comparative thinking techniques.

a. General Description of Threat of Death Penalty, Death Convict, and Execution of Death Convict In

Indonesia

The number of death Convict in murder cases inted@ is the most second sequence after the deathict

in narcotics and psychotropic cases. Based on d¢bapitulation of the Attorney General of the Indsiae

Republic, in 2012 the number of death Convict awgiexecution is 133 people, 60 of them murdérdrs

2015, there were 121 death Convicts waited to leewed prison, 65 of them murdefeso in just 3 years the

number of death Convict of murder actor increasged@ple. The age of death Convict is the most betwp1-

30 yeard 71.74% of them were Indonesia citiz&rsnd the male majority (86.968) During waiting and in

near of death execution, the convicts in Indonésiaeld in Penitentiary Institution or j§iland they have not

received adequate mental and mental guidarde perpetrators of murder in Indonesia were @beetcby being
shot by firing squads to death, not in public. 8i2013 there has been an increase in the numlaxeotition in

Indonesia so that it is rankel] B the world after China, Iran, Iraq, Saudi Arabia the United Statds

b. The Fact and Opportunities Happen the Miscarriage of Justice to the Suspect of Criminal Murder in

Indonesia

Referring to the definition of miscarriage of jaidiry is the judicial process by a court that cor#talements of
procedural error and / or misappropriation of thke rof law so that the defendant who has been seeteto
criminal is not the offender charged, Then thadatbr of miscarriage of justice is a mistake ofigiction, then
the convict is released by the Supreme Court thrdhg decision of Judicial Review. The Judicial Rewis
based on new evidence that could prove the coiwinbt the perpetrator of a crime of murder. Basadhe
indicator, then factually at least 6 people whodmee victims of a miscarriage of justice in Indolaesas
follows.

(1) Sengkon and Karta. Based on the Decision of BdRestrict Court (West Java Province) No .: 2 / KTS /
Bks / 1977 October 20, 1977, Sengkon was senteiocE® years imprisonment and sentenced to 7 yrars i
jail for both of them were proven to be perpetratocriminal act of theft and murder to Sulaimad &iti
Haya. But after both of them have been imprisome@adrrectional Institution for 5 years, it was raied
that the actor of robbery and murder of Sulaimath 8iti Haya are not Sengkon and Karta, but General.
After it was tried, Genul was sentenced to 12 y@&aiail for committing a crime as charged to Semgk
and Karta. Based on the Judicial Review, SengkdrKamta are declared frée

(2) Risman Lakoro and Rostin Mahaji. Based on the $&deciof District Court of Tilamuta (Gorontalo
Province) in 2002, Risman Lakoro and Rostin Makgre sentenced to 3 years imprisonment for being
legally and convincingly murdered Alta Lakoro (Cartvchild). However, after the convict finished
undergoing prison sentence in The Correctionaltiigin of Gorontalo, on June 26, 2007, in the filaett

! http://www.kejaksaan.go.id, accessed May 3, 28189.00 the time of West Indonesia

2 Amnestylnternational Broadcast News , October 15, 2015, https://wwingsty.org

% Supriyadi W. Eddyono, Erasmus A.T. Napitupulu, ¥@m Iskandar Chandra. Media Briefing 1/2015 “On BEehsstice
based on The One Divinity ...” The Picture (PDtog The Capital Punishment in The Criminal JusBegadilan ( the study
for 42 Decisions of Court) Institute for Criminalsiice Reform, 2015, Jakarta, HIm. 7

4 bid., p. 8

® |bid., p. 9

® Widodo, Capita-Selecta apita of CriminaKertagama Publishing, Jakarta, 2007, p. 57.

" Amir Hasan Ramli

8 http://hukumanmati.web.id

°® Remembering Karta Sengkon is a Forerunner oiciaidReview http://www.kompasiana.com
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Alta Lakoro did not di& The investigator of the murder case did not doekamination the victim's body

by the installation of forensic medicine (visunrepertumy.

(3) Imam Chambali and Devid Eko Priyanto. Jombang @is€ourt (East Java Province) Number 48 / Pid.B /
2008 / PN JMB April 17, 2008, imposed a jail sesto Imam Chambali (17 years); the Decision of
District Court of Jombang Number 49 / Pid.B / 2008N JMB dated April 17, 2008 that sentenced
imprisonment for 12-year to Devid Eko Priyanto, tasth legally proven and committing a criminal of
murder (article 340 related to 55 (1) 1st of Pebadle and article 338 related to 55 verse (1) 18esfal
Code) to victim M. Asrori. The Judicial Review whiavas granted by the Supreme Court with the
Decision of Supreme Court Number 89 PK / PID /2@dd Number 90 PK / PID / 2008 December 3,
2008, freed Imam Chambali and Devid Eko Priyantbe Dudicial Review was based on new evidence
proving that the perpetrator of the murder of Mrdksis Ferry Idham Henryansyah, and it turns dwt t
corpse victimized in the trial of Imam Chambali dbevid Eko Priyanto is Fauzan Suyanto, not M. Asror
as mentioned in the indictment.

The effect of a miscarriage of justice, the sixspais have violated their basic rights, namely thbtrto
freedom of movement because all the convicts hasenhin detention or criminal time in Correctional
Institution.

In Indonesia, there has not been the executioreathdrow inmates because of a miscarriage of gydhiot
there is a chance of a victim of a miscarriageudigial victim against a death row inmates. Theapmity is
due to (a) the defendant is not accompanied bydancate adequately at the initial phase of the stigation,

(b) the defendant is unable to pay advocate sesachat it is only accompanied by a free advogaieided by

the state

Some detainees have no access to advocates optaselaguately accompanied by advocates at various
levels of litigatiorf. Of the 42 decision of death penalty, there weredisions that turn out the death inmates
were not accompanied by an advocate, and genethlyabsence of accompaniment of advocate actually
occurred at the level of investigation and proseauteven though the period is the most importéenges for an
advocate to conduct the defense protdes2003, the death inmate, A Yam, and Jun Haewet accompanied
by an advocafe whereas the defendant threatened with the desthlty for a professional advocate plays an
important role in ensuring that the defendant hesnttried under an honest judicial system andahatis/her
rights are properly met. Furthermore, of 42 vedlithere were 11 decisions unknown whether thehdeanvict
accompanied by an advocate or not accompahnied.

The opportunity for the occurrence of the a migage of justice in the process of imposing thatde
penalty is greater because although normativelndionesia there is a chance for death inmatddafjudicial
review, but not all convicts can perform propedgpecially they who are poor because they canffatahe
services of advocates. Indeed, Indonesian law adegilthe free provision of an advocate for eaclsquer
threatened with the death penalty, but whethergiredification of an advocate is adequate. As ahBlask, it
turns out that in two decisions of death penalat there tried in the District Court of Gunung Si{@¢ Decision
Number 07/Pid.B/2013/PN-GS, for death Convict nam@dsula Hia, and Decision Number 08 /
Pid.B/2013/PN-GS with death row inmate named Yusialaum Banua), it turns out that their advocates d
not defend or seek the fulfillment of their rightsat were threatened with death penalty, but inkteguesting
the judges to have their clients sentenced to death
¢. TheJuridisand Empirical Justification Regarding Urgency of Suspension of the Death Convict for an

Actor of Homicide

Referring to the fact in some countries about thexation of death penalty against a person whmaractually

the perpetrators of criminal because in makingdéhesion there is a miscarriage of judicial eletmand based

on the fact that in Indonesia there were Convictdau cases that also contain elements of miscarridg
justice, and the possibility of a miscarriage oftice in prosecuting death convict, in order ofdewer, then to
anticipate the worst risks (ie the wrong executibdeath convict) the author supposed that necgsisa policy

of suspension of execution of the death Convicintionesia to ensure that all death row inmates lan

processed through an honest trial.

1 Tragegy'Sengkon-Karta" Gorontalo, The Bad Gift forheT Birthday of Bhayangkara July 10, 2007
http://www.antaranews.com
2The Misguided JusticeRevision of Criminal-Law Procedural Code Answetdtp://www.hukumonline.com/
% The Misguided Justice, the judicature is not FaindaThe Capital Punishmetint Indonesia Amnesty International Ltd
Eeter Benenson House 1 Easton Street London WC1X Obit¥¢d Kingdom © Amnesty International 2015, p. 63

Ibid.
® AYam is The death Convicted returned directly tsshkambangan, http://batam.tribunnews.com
® The Misguided Justice, the judicature is not FaidaThe Capital Punishment in Indonesfmnesty International Ltd
7F’eter Benenson House 1 Easton Street London WC1X Obitgd Kingdom © Amnesty International 2015, p. 19
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The meaning of postponing the execution of deathinmates is the granting of a certain period wietiby
the state to the death-row inmates before the ¢xecurhe span of time is 5 years from the data afourt
decision which already has permanent legal foregirig the period of suspension of the executiothefdeath
convict, the judge shall ensure that the deathiconemains in prison and receive proper treatrasra prisoner
in accordance with the regulations. If within 5 ggethere are no exceptional judicial decisions taat change
the sentence of death, then the death sentenckecarecuted by the attorney. Therefore, it is wtdadable
that the policy of postponing the execution of Headnvict in this context does not mean to chahgetype of
death penalty to another type of crime, such asitifprisonment or 20 years, but only suspensiorekeeution
and if it has fulfilled a certain time the convizn be executed.

The reason of justification that the author usetheidea of postponing the execution of death bsvs
as follows.

(1) Juridical Justification

The suspension of the execution of death Convithésimplementation of the decision of the Conttnal
Court of the Republic of Indonesia to allow deatmate to review more than once for the achievernént
material justice. Based on the Decision of the @ani®nal Court of the Republic of Indonesia Numlia2 /
PUU-XI / 2013, each prisoner may execute efforddigial review more than once. This decision algplias to
the death convict as mentioned in the decisiomefGonstitutional Court is "every convicted persomtereas
the death Convict belongs to the category of thavicbed person.The requirement of submission ofciald
Review is if the Convict person has new evidenet llas not been disclosed in court

The submission of the Judicial Review is more tbace based on the consideration that the extraamgin
legal in form of Judicial review historically-ph#ophical is a legal remedy that was born to prdtezinterests
of the convicted person in order to find justiced anaterial truth, so that his discovery of just@@n not be
limited by time or formalities as stipulated in @ihal-Law Procedural Code that can only be subnhittece. It
is possible that after the Convict submits JudiRaVview and rejected, then a substantial new gituat the new
evidence) is found so that can be used submiggidhhe next Judicial Review. The Constitutional @aalso
argues that justice is a very basic human neednaov@ fundamental than legal certainty. Institutibnahe
existence of the Constitutional Court in making tswdecisions is unquestionable because its existence
regulated by the Constitution, and its operatioregulated by act so that the decision is final bimdling, and
the Constitutional Court is a ‘court of law’, whitimction to judge the legal system and justiceesys

However, after a decision of the Constitutional @audhich provides the opportunity for the conviot t
conduct a judicial review more than once, the Smeré€ourt of the Republic of Indonesia issued autarcof
the Supreme Court of the Republic of Indonesia Nemtbin 2014 concerning Submission of a JudicialviBw
in Criminal Case, its content affirm that Judidrdview only be submitted once.

Based on the two provisions, the Judges of Suprémat Justice who entered the Pina's room held a
plenary meeting in 2015 and agreed that the JudRggiew can be executed 2 times. This agreemestmade
so that there was certainty that Judicial Revieve wat only done once (because it can ignore jystiaed
Judicial Review more than 1 time (because it da¢sontain legal certainty)

Based on the Constitutional Court's Decision ared dbntent of agreement of the Judge of the Criminal
Chamber, the author acknowledged that Judicial &ewif the death Convict may be submitted twice,ibhas
not been regulated at the last time of the JudR@&liew. In the provision of criminal law in Indaia has not
been regulated when the second time of Judiciale®ewvhether the Judicial Review should be doneteethe
request for a clemency or after a clemency apptinafThe provisions that exist, the Judicial Reviewst be
done before the petition for clemency, while thedgest clemency is done within 1 year from the ddtéhe
verdict which already has a permanent legal fofgéqle 7 section (2) of Act Number 5 in 2010).
(2) Empirical Justification

(@) The Suspension of the Execution of the Death Convict to Anticipate Occurrence the Erroneous

execution of the Death Convict

Based on data in the United States, although fharal justice system is relatively good, in theipd between
1900 to 1987 there were 23 people sentenced td dewt already executed when there was a mistakieein
imposition of the death penalty (miscarriage oftizey®. According to Amnesty International, in the United
States since 1977 at least 23 innocent people baea executéd Based on the results of Bharat Malkani's
research, since 1976, 1,348 people had been egeicutieath penalty in the United States, but tlhvezee 136
people had been released by the court from thehdeatalty because it was evident that they werettmt

1 Jimly Asshiddigie, the position of constitutional court in the state structurein Indonesia http://www.jimlyschool.com

2 The judicial Review can be carried out two timeshia ¢onditional timghttp://www.gresnews.com

3 ControversiorOf The Capital Punishment for a Corruptor, www.korampe.co

4 Fatal Flaws. Innocence And The Death Penalty In The Usa, Aiynebiternational November 1998,
https://www.amnesty.org/, p. 5.
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perpetrators of crimes that caused them to be seedeto the death pendlty

The Victims of a miscarriage of justice that hagmexecuted of the death penalty because of moeders
among others as follows. Timothy Evans was executd®50 for murder cases, but in 1966 it was riecbthat
the murderer was John Reginald Halliday Christientthe name Evans was rehabilitated. Mahmood kHusse
Mattan was executed in 1952 in a murder case,rbi998 the Court of Appeals claimed the case wgallie
flawed, and the good name of Mahmood Hussein Mati@s rehabilitated and his family was compensabed f
725,000 Pounds, Sterlihgn cases of corruption, among others on April 2498, Supreme Court of Uzbekistan
forgone the verdict to Vakhobzhan Usmanov, whehdu been executed in 1986 on a charge of corruption
number of countries that still impose the deathaftgnand then release several death row inmatebding
criticized for the possibility of miscarriage ofustice that resulting in the erroneous decisionluiing the
Philippine, Malaysia, Belize, China, Pakistan, idad and Tobago, Malawi, Turkey, and Japan, indgdhe
United State’

The United Nations of the survey in 1988 and 2008ctuded that the parties need to be cautious in
accepting the hypothesis that the death penaltyredumce the crime of murder more effectively thdifedime
imprisonment. According to Amnesty Internationak tdeath penalty in Indonesia has many weaknessetod
lack of access to an advocate who accompany deferadlaevery phase of the judiciary, lack of acckss
translators; and the occurrence of suspect tortarsome cases, there has been no applicationrgtigdice in
the criminal justice process

(b) The suspension of the Execution of Death Convict isa Compromise to Mediate Opinion Which
Wants Termination of Convict Execution with the parties Requiring Accelerated Execution of the
Death Convict

The majority of Commissioners of the National Comsion on Human Rights in 2013 rejected the death
penalty. The National Alliance of Penal Code Reform alwith the contra of the death penalty Coalition ufrge
President Joko Widodo to abolish the death perialtindonesia because there is still an indication of a
miscarriage of justicé According to ICJR, there were 11 of 42 cases atéit by torture and intimidation from
law enforcement officer to suspects or witnessesrifer to facilitate pro8f of the 42 decisions, there are 11
decisions unknown whether the death row inmateamaadvocate or legal didFair principles of justice have
not been implemented in IndonéeSia

Many the parties also want the death penalty t@deied out because it has long been articulated an
considered fair so that Indonesia also opposeg ttesolutions of United Nation on the abolitiontioé death
penalty*.Empirically, based on the results of Indo-Barometervey in 2015, it turns out that majority of
respondents in Indonesia (84.1%) agree with thehdpenalty?>. The Theologian Council of Indonesia
supported the imposition of death penalty for tagain criminal’. Therefore, Indonesia continues to impose the
death penalty.

(c) Suspension of execution of death penalty Convict may provide support to the government not to
hesitate in making choices, namely to execute the death Convict or to cancel the death penalty by
granting clemency

The government's doubts in executing the executfodeath Convict can be illustrated by the lengththe
waiting period for death Convict waiting for exeiout As an illustration, In 2009, the number of te@onvict

! BharatM alkani, Killing the Innocent: The Death Penalty and Miscages of Justigehttp: //www. birmingham. ac. uk

2 KThe Case of the Wrongness of The Death Executiochiaippeneghttp://www.dream.co.id

% Fatal Flaws Innocence And The Death Penalty In TH8SA, Amnesty International November 1998,
https://www.amnesty.org/, p. 4-5.

4 ErasmusA.T. Napitupulu dan Anggara, The Image of Decisid The Death Penalty In Indonesia, Institute@oiminal
Justice Reform, Jakarta, 2016, P.19

® HThe Death Penalty Suitable with the Spirit of Bation The Human Righthttp://www.hukumonline.com

® The Day of The Death Penalty Mati: Itis 6 DemaRds Jokowi, https://beritagar.id

" http://hukumanmati.web.id. Open Letter on the Comm@tion of Two Years of the Death Execution insitent Joko
Widodo's Government

8 Erasmus A.T. Napitupulu dan Anggara, op.cit. p. 11

® Ibid., p.19

10 Erasmus A.T. Napitupulu dan Anggara, op.cit. p. 11

" the Deficiency, Unfair Justice and Death PenaltyridonesiaAmnesty International Ltd Peter Benenson Housadtdh
Street London WC1X ODW United Kingdom © Amnesty hni&ional 2015, p. 22-23

2The People Agree the Law of the Dead for Drug Totdiis http://www.pikiran-rakyat.com

3 The Practice of Death Penalty in Indonesiavw. Kontras.org

14 saharuddin DamingThe Configuration of regulation of Abolitionism MessRetesionism in Discourse of Existence of
Dead and Criminal Institutions Dead in Global Levelgornal of National Commission of human rightsl. 8 Tahun 2012,
p. 174
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in Indonesia awaiting the execution of 109 pebpbecause the government is hesitant in executiegieath
penalty, and criminal law of Indonesia has not set abbetrhaximum length of the waiting period for someone
waiting for the execution of the death penalty. Maonvicts await the death execution for decades at
Correctional Institution, for example Bahar bin lsiatdied in Correctional Institution after waitidg years),
Suryadi (23 years), Thun Tuck Yin (19 yedrSwabuana (22 years old Bumiarsih and Sugeng (20 years),
Nameona Denis (14 years), Marco Moreira (11 ye&rahiel Enemuo (11 years), and Rani Andriani (1&rf
The death Convict who was fastest executed is ThamBich Hanh (2 year$) During waiting and coming to the
execution, the Convict in Indonesia is detainedCimrrectional Institutioh In comparison, it was necessary
known that approximately 3,250 the death penaltythi@ United States are awaiting execution withia th
Correctional Institution. Of the 34 the states thiflt impose the death penalty in the United $tast least they
were in solitary confinement for 23 hours or mareeach day. Of the 52 executed in the United Siat2609,
the average waiting duration of the execution w8 thonths (over 14 years), and during waiting,y thvere
not allowed to deal directly with members or frisnéxcept at nearly to death executidn the United States,
Brandon Jones waited for 36 years, James Freemai years.

The waiting time for the death penalty can be usedctonsideration for the government to immediately
execute or change the Death Penalty Type throuwgPRtlsident’s clemency.

(d) Perform immediately the Execution of the death penalty
If the government believes that the death penaliynposed right on the convict and the suspensisiog of 5
years has passed, then the government needs taliatelg execute. It is based on the following twasons.

(1) Death Penalty is a Legal Criminal Type in Indonesia

The author's juridical reason is that if the tinfesaspension is finished then the convict is
executed as follows. The right of human life is thest basic human right in Indonesia, can only
be limited by Act. Normatively, the death penalty indonesia is not contradictory to the
Constitution of the Republic of Indonesia in 194é&céuse according to Article 28 letter J, the
human right can be restricted by Act and the piowi®f the death penalty is regulated in Act, i.e
the type of death penalty is regulated in Artidledf Act Number 1 of (in) 1946 about the Practice
of Criminal Law, and the execution of death row &tes based on President’'s Decision Number 2
of 1964 about Procedure for the implementatiodesth penalty determined by the Courts in the
General and Military Courts envisaged in the Acbtigh Act number 5 of 1969. All criminal acts
that are threatened with death penalty shall belasgd in Act.

In addition to the norm, the Constitutional Cowt Indonesia, as the only court authorized to
examine the contents of the Act against the Cauigtit, has 3 times confirmed in its verdict that
the type and execution of death penalty in Ind@néshnot contrary to the Constitution, i.e when
testing the lawsuit in 2007 (lawsuit about the ldgaof death penalty for narcotics crimes), in
2008 (lawsuit about regulating the use of firimmads to execute death Convict), and in 2012 (a
lawsuit on the qualification that criminal act d¢feft by violence that resulted in the dead is not
classified as serious crimes whose perpetratoumssped death as regulated in the ICCPR). The
Constitutional Court considered that the death ipens not contradictory to Pancasila and the
Constitution of 1945 as well as some internaticagreements. Its reason is the right to life as
regulated in Article 28J section (2) of the Constitn of 1945 is an exception to Article 28A and
Article 28l section (1) of the Constitution of 194Bhe provision in the Act and the Constitutional
Court's decision is the basis of a law that thettdgenalty is still valid and still retained in
Indonesia. In 2017, all fractions of in the Legiisla Assemblyof Indonesia Republic have agreed
to keep the death penalty but its imposition mustags be cautious, and the execution is

! TheAttorney General's office Wait the Mandate of Supreme Gduitp:www.seputar-indonesia.com., Accessed Auglist
2011

2 The law draft of Criminal Code still Impose The GapPunishmentaw online,accessed August 21, 2011.

3 http://the.web.id death penalty

452 The death convict waitthe execution, Radar of Semaraagcessed September 2, 2008

®52 The Prisoner wait The Death Executibttp://www.kapanlagi.com, accessed August 21120

652 The death convict waithe execution, Radar of Semaraagcessed September 2, 2008

7 Supriyadi W. Eddyono,The death Penalty in the draft of Criminal CodenMin solution which is douptiakarta,
Institute for Criminal Justice Reform, p. 29

8 Widodo,Capita Selecta of the Capital Punishmefertagama Publishing, Jakarta, 2007, p. 57.

° The Death Penalty is a Human Rights Violation: A@iBination of the Death Penalty in the U.S. frotHuman Rights
Perspective Center for Constitutional Rights, 666 Broadway, 7tboF New York, NY 10012 www.CCRjustice.org,
accessed 12 January 2016.

10 http:/fvww. deathpenaltyinfo.org/execution-list-2016
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tightened.
(2) The Death Penalty Has an Effective Crime Prevartiffect

Based on the results of the study, there was eefésdt of the death penalty to the eradication
of obscurity in some countries. Saudi Arabia, a&s state, applies the Islamic crime in which it
regulates the death penalty (and the law is enf)rse that the state has a low crime rate. Based
on the data of the United Nations Office on Drugd &€rime in 2012, the rate of murder crime in
Saudi Arabia was only 1.0 per 100,000,000 peoples far different from the facts in countries
that do not impose the death penalty, eg Finland g2r 100,000,000 people); Belgium (1.7 per
100,000,000 people); And Russia (10.2 per 100,000g&0ple).

(e) Grant Immediately a clemency to Change the Dead Penalty Type
If the government is hesitant to execute death comvicts, it is better to change immediately theetyf death
penalty by granting clemency to the President. Basethe results of the research it turns out ifithie death
Convict waits in prison, that the time is too lotige execution time is unclear, placement in spésidation
room, condition of prison is uncomfortable, ladkedlucation and recreation activities, it will résn mental
trauma and severe physical suffering of the deattajpy?>
(3) Regulation of President as A Legal Product Which Can Regulate the Suspension of Execution of the

Death Convict isthe Shortest During for 5 Years
As with the Attorney General Act, the Attorney Graleis the executor of the execution of death Convi
Institutionally, the Public Prosecution Serviceaigiovernment institution, which is also within themain of
executive powé therefore to arrange for the Attorney Generaptstpone the execution of death Convict,
simply by issuing a President’s Regulation, becahsePresident of Indonesia Republic is the chiefcative
power.

Judicially, the Regulation of President can be ugpeaidkly to regulate the execution of death row &es
because (a) can be made quickly without waitingnfiotual consent with the Legislative Assembly asAat)

(b) the Regulation of President may contain mateédaexercise the exercise of governmental poweti¢ke
13); and (c) The President is authorized to makresident’s Regulation

The giving of the respite time is done in ordefapachieve the core purpose of the Procedureimiral,
namely finding the truth of material as is managethe Criminal Procedure Code ; (c) the fulfillmef the
right of the death Convict to file a Judicial Reviés more than once in accordance with the decisibthe
Constitutional Court of the Indonesia Republic; fiol a win-win solution between the opinion of the and
contra with the implementation of death penaltyridonesia; (d) achieve the purpose of punishmes¢dan
the concept of individualization of punishment whigrioritizes mono dualistic equal; (e) use of eigrece in
some countries where people are wrong in execulingdeath execution to avoid guiltiness in Indostef)
carrying out Indonesia criminal law policy in prewieg crimes; and (g) follow the global trend oétréction of
death penalty that is only for very serious crinfesgulating resolute in the President’s Regulaisomecessary
for Indonesia to regulate the suspension of deartialpy

The opinion of the author is that the time of suspen of the death sentence is 5 (five) years at a
minimum.The writer's idea about the timing of theeeution of the death Convict is at least 5 yeaith the
following rationality. If the second Judicial Revids done after the request for clemency (eg byctieulation
that the death Convict propose clemency by theoéridfyear), then the Presidential’s Decree on rejeaticthe
clemency request is issued iff gear, Then request thé*2udicial Review may be submitted to death Convict
in the 4"year, then the court finished the examination efrilew novum up to the determination of Decision of
the Judicial Review in the"Syear). In addition to these considerations, adogrtb the writer that 5 years is
sufficient to provide a respite time for the inventof new novum that be found from advocates amdilfes of
death Convict. The new novum may also be found thwers (eg journalist, expert, or science finding)ita
happens in the United States.

As a comparison, in the United States due to wresgrin the judicial system, more innocent deferslant
will be executed, among others, 69 had been ralefisen the death penalty since 1973 after they Iheeh
proven innocent. In the state of lllinois, therera7 people of 21 death inmates released sirg®. 19 the last
20 years, there were 48 defendants who were reldes® the death penalty because of new evideraiethley
are innocent. All of them were released not becatfisbe appeal of their verdict, but because of seigntific

! The Majority of the Fraction of Legislative Asséynlis called Agree with The Death Execution is Cooapéid
http://news.detik.com.

2 Roby Arya BrataPro and Contra of the Death Penalty (for PerpetraséiDrug Crim@, http:/setkab.go.id

3 Ban Ki-moon,Turning from the Death Penalty: A Study from Socashesia, "Death penalty has no place in the 21st
century" the Office of the High Commissioner of UN for HumeRights Southeast Asia Regional Office ,
http://bangkok.ohchr.org

4 Yusril Ihza MahendraThe position of the Prosecutor General and thetfmsiof the Attorney General in the Presidential
System Under theonstitution in 1945, Http://Yusril.lhzamahendra.Com
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evidence, an investigation by journalists, andrésilts of experts’ thoughtin addition to the consideration of
the origin of the new evidence, respite time ok&rg is also appropriate with experience in Inden&ased on
the calculations, finding the new novum as thesbéw proposing Judicial Review that was grantgdthe
Supreme Court on the crimes of murder as descabede (ie in the case of Sengkon and Karta, Ridma&nro
and Rostin Mahaji, Imam Hambali and David) all nega range time maximum 5 years.

4. Conclusion

Based on the discussion in this article, it cardrecluded as follows

a. The suspension of the execution of death Convioegessary to anticipate the impact of the misageriof
justice. The period of at least 5 years from theeds a court decision that already has permaregyul|
power. The time period is sufficient to allow theath Convict to file a Judicial Review, and theiqeiis
sufficient for the government to consider justioe the death Convict. The justification for the paission of
the execution of death Convict is: (a) the juridlicstification, ie to give sufficient time for déminmates to
conduct a Judicial Review is more than once in orige obtain material justice; (b) the empirical
justification, ie (1) in anticipation of the fawf execution as occurred outside Indonesia, @rapromise
to mediate the opinion of the pro and contra ofdbath penalty, (3) giving support to the Governnaéithe
Indonesia Republic is not hesitate to execute #ahdConvict, or if it is necessary immediately cgrthe
execution of death Convict through clemency

b. The legal product that can be used as a regulatathé suspension of death execution in Indonesthée
Regulation of President, because of the Attornege®a, as the executor of death Convict, is a glibate
of the president who must submit to the RegulatibRresident. The Regulation of President is faztel
easier to be made than the creation or amend the Ac
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