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Abstract:

The legal implications of the legal dualism,Statelnfnistrative Decisions (KTUN ), settings in the
administrative dispute is legal uncertainty. Thisams that the law is uncertain. In theory, legaiagaty stated
that the law should be clear and logical. Obviouslthe sense that there is no logical vaguenetizeafiorm and
there is no clash of norms. Legal certainty is adétion or circumstance arising because of a rudg has been
created and compiled then enacted with certaintiearly and logically. Understanding Obviously lslarring

of norms or doubts (multiple interpretations) amdlerstanding Logis is a system of norms with ottms so
as not to clash or conflict norms. Legal certaintyers to the application of the law is clear, panent,
consistently and consequently, the implementatiowhich can not be influenced by circumstances exttbje
nature.
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1. Introduction

Government Administration Act specifically actualithe constitutional norm the relationship betwtenstate
and citizens. Settings Administration under thig Acan important instrument of a democratic cdustinal
state, where decisions and / or actions specifiedhb agency and / or government officials, or otbiate
apparatus that includes institutions outside thecetive, judicial, and legislative carrying out gowment
functions that allow it to be tested through thert® These are the ideals of a state of law. Imptgation of
state power must side with the citizens and no¢ viersa. Act is necessary in order to give asseramdhe
citizens who originally as an object into a subject state of law that is part of the embodimenpapular
sovereignty. Sovereignty of citizens in a countogsl not by itself either in whole or in part carréalized.

Administration settings ensure that the decisionb/aor actions the agency and / or governmentiaff against
citizens can not be done arbitrarily. With this Laitizens will not easily become the object otestpower. In
addition, this law is a transformation of the pipple of good governance that has been practiceddoades in
governance, and dikonkritkan into a binding legaimns (Ahmad Mujahidin, 2007)

Principles of good governance will continue to @eoalong with the growth and dynamics of societw istate
of law. Therefore penormaan principle into the isogrounded in the principles that evolved andiiesome the
basis for governance in Indonesia over the yeas is the basis of law in governance in an efforiniprove

good governance (good governance) and to deteuptn, collusion, and nepotism. Thus, the Act muest
capable of creating a bureaucracy is getting hdtemsparent, and efficient. The setting of thenidstration is
essentially an effort to establish the main prifegp mindset, attitude, behavior, culture and pattef

administrative acts of a democratic, objective prafessional in order to create fairness and legahinty. Law
is an overall effort to reorganize the decisiond Aar actions the agency and / or governmentiafander the
provisions of the legislation and the principleggobd governance. This Act is intended not onlg éeggal basis
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for the government administration, but also asatriument to improve the quality of government Emw¥to the
public so that the existence of this law actuaby cealize good governance for all agencies or movent
officials in central and local In governance, conmities are often faced with complicated situatioimejted

human resources of the state apparatus, lack dégwmional government officials, carelessness otiaf§,

bribery case and so forth. It is also part of thpaaatus of non-compliance to the principles ofdygovernance
(Eko Sugitario, Tjondro Tirtamulia, 2012). This uéihg reasons or considerations led to law adriai®n.

Community enthusiastically welcomed the law's adstiation. There are interesting things that inidlet53 of

Law No. 30 Year 2014 on Government Administratisaid:

(1) Deadline obligation to establish and / or make slens and / or actions in accordance with the jgions
of the legislation.

(2) If the provisions of the legislation does not speaitime limit liability referred to in paragragth), the
Agency and / or Government Officials to establiad Aor make decisions and / or actions within @ogle
of 10 (ten) business days after the complete agipdic is received by the Agency and / or Government
officials.

(3) If within the time limit referred to in paragrapB)( the Agency and / or Government officials did no
establish and / or carry out decisions and / aoast then the request shall be deemed grantetiylega

(4) The applicant submitted an application to the Ctaudbtain a ruling receipt of the request refetiedh
paragraph (3).

(5) The court shall decide on the application refetceth paragraph (4) within 21 (twenty one) daysiathe
application is submitted.

(6) Loss and / or Government officials must establistiglon to implement the Court judgment referrethto
paragraph (5) 5 (five) working days after the Csuitcision set.

In Article 53 paragraph (3) of Law No. 30 Year 2@i# Government Administration, clearer

Legal protection should be given in the course drhimistration dispute resolution should be to proténe
interests of communities affected by conflict, esply when associated with greater powers possebse
officials of the state administration. In the adisirative dispute settlement procedure there areast two
forms of protection that should be given in patticuio the public, namely protection against abts tviolate
administrative law (against) the law or the law gmitection against improper administrative actiolms
protection against an unlawful act or law courtgaredings will certainly have a major role in thegdrof this
happening. However, in the protection against adftsadministration that is unnatural, such as adts o
administration officials who are not cooperativepioviding access to information, does not wanttet with

those who are victims of disputes, hid lettersazwents pentimng and various other measurestlilee@ must
be a mechanism that ensures that there is no tibligéo open access in an effort to attempt resglvi
administrative disputes, especially to those affédty the dispute as part of legal protection efright to know

the data, documents and information related talitgute.

Adding to the above by, the substance of protedtotthese communities may consist of (Indrohat&g94)

1. The arrangements that explicitly and easily undextby the public about the judicial institution evh
a dispute can be resolved. This means that thiskalt contain matters any, or in terms of what the
lawsuit can be filed to the general courts (pratecin the field of civil) in the Context of action
melawab law made by the State or the Governmedtydaen submitted to the Administrative Court
states (administrative effort or administrative eglg and judicial).

2. The government's obligation to continue rnenersgefp enhance and regulate the apparatus to be able

to be tool that is efficient, effective, clean atignified and in performing their duties is alwdyased
on law.

3. Loading the material with respect to the possipibt a lawsuit as a class action (c / ass actiorases

of a number of governmental actions that harm ougrof people who are victims and also a lawsuit by

community institutions (legal standing) are spesifiiy concerned about the administrative services
government.
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4. The important thing that is also related to thegetion of legal and government administrative law
enforcement is that the Law of Administration sladdlo providing for sanctions against government
officials who are not implementing the decisiortted Administrative Court. As we know that one of
the biggest obstacles in the judicial system ofstiage administration has been the reluctance
government officials implement administrative cowrtng.

In the event of a dispute as a result dlari an adtnative action, it is necessary to regulatertlegjal protection
against third parties who assume an important iroke settlement of the dispute. Third parties haiso be
granted legal protection if aware or have some mamb information related to the existence of daggl
administrative act or in the event of a breach bg tompetent administrative authorities in makimgy a
administrative policy.

Decisions or governmental action not set in sttwaé¢ ¢an not be revised or reversed. The same #ppties to
the decisions made by the State Administrative Caurtheir lawsuit against an administrative demisi
Community objections can be made to review the fuelgt (judgment) on the question of law and fact
happened. The objection against the decision ofStage Administrative Court may be submitted to $tate
Administrative Court. It is intended to provide nmaxm legal protection to the public in terms ofitterrors in
judgment and the judge or the discovery of newsfétat support certain individual rights. State Awisirative
Court decision in the case against an adminisgadicision concerning the interests of the indigidas such
can be revised, canceled or sought to be suspdmdeécision of the State Administrative High Couftthe
decision is favorable individual concerned, the HHigddministrative Peiradilan ordered the agency or
government official who issued the decision (Jikbshiddigie, 2012).

It is possible that citizens may suffer a loss assalt of an administrative act although citizeipsnot commit a
single mistake. In such cases, the aggrieved nitae sue for damages if legislation

The use of state power against citizens is not maiitional. Citizens can not be arbitrarily treai@sl objects.
Decisions and / or actions against the public noostply with the provisions of the legislation arme tgeneral
principles of good governance (hereinafter refed&tPB). Supervision of the decision and / or actisrthe
testing of the treatment to the communities invdlhave been treated in accordance with the lawohsdrving
the principles of legal protection that can effeely be done by the state institutions and the eStat
Administrative Court (hereinafter called the Adrsimative Court) free and independent. Thereforstesys and
procedures for the implementation of the task afegpance and development should be regulated iA¢he

The task of government to realize the goal of ttatesas defined in the Preamble to the Constitubibthe
Republic of Indonesia Year 1945 and the task isranense task. Once the extent of coverage of govenh so
that necessary regulatory tasks that drive goveméecomes more in line with the expectations aetis of
the community (citizen friendly), to provide theufadation and guide the agency and / or governniéintads in

carrying out the task of governance.

2. Research Method

This study is normative legal research and goingxamine legal regulation, legal concepts, or lggaiciples
as the backround of need legal dualism norm adtratige decision. This study focuses on statuteceptual,
comparative, and case approaches. The legal matar&acollected, calculated, and analized in pigtee and
focus the legal implications that could arise friegal dualism setting an administrative decision

3. Discussion

Legal Implication for Dualism Norm Administrative Decision

The legal implications of the legal dualism settany administrative decision to be passive in Adstration
dispute that certainly is the law is uncertaintare is legal uncertainty. In theory, legal cettastated that the
law should be clear and logical. Obviously in tkese that there is no logical vagueness of the amahthere is

no clash of norms. Legal certainty is a conditiorciocumstance arising because of a rule that kas lcreated
and compiled then enacted with certainty to clearigt logically. Understanding Obviously no blurrisignorms

or doubts (multiple interpretations) and undersiagd.ogis is a system of norms with other normsasaot to
clash or conflict norms. Legal certainty referdtie application of the law is clear, permanent,sistently and
consequently, the implementation of which can netitfluenced by circum s an ces subjective nature
(Sjachran Basah, 2012).
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Researchers think Law No. 5 of 1986 concerningeSéatministrative Court reinforced with Perma Noob

2015 regarding Guidelines for Proceedings To Aadecision On Admission Request To Obtain Decision

And / Or act Agency or Government officials. It Heen very precise, where a panel will continuievtestigate
and adjudicate in accordance with the evidenceh@nttial process. Reasoning law (legal reasoniaghe
activity of thinking problematic tersistematis (gsematiseerd probleemdenken) on the subject ofaman)
as individual and social beings in the circle oftune@. Legal reasoning can be defined as the thiplhat
intersect with the multi-faceted legal meaning (tdirnensional and multifaceted).

Legal reasoning as problematic thinking activitiessistematis have distinctive characteristics. okding to
Berman the hallmark of legal reasoning is T(itikwulan T dan Ismu Gunadi Widodo, 2011).

1. The legal reasoning attempts to achieve consisterihe rules of law and legal rulings. Basic thimgk
is the principle (belief) that the law should apptyually to all persons under its jurisdiction. Haene
case should be given the same verdict based gariti@ple similia similibus (equation);

2. Reasoning law seeks to maintain continuity in t{fmstorical consistency). Legal reasoning will refe
to the legal rules that have been formed earlidrtha decisions of the previous law so as to ertbire
stability and prediktabili-bag;

3. Inthe legal reasoning occurs dialectical reasgnivigch is weighing the claims of the opposite-an,
both in the debate on the formation of the law iantthe process of considering the views and facts
presented by the parties in the judicial proceskimthe negotiation process.

From the scientific side of law it is clear tha¢ ttules on UUAP and contradictions in it is notdzhen

good legal reasoning. If in accordance with théohnisal consistency, then UUAP should falsifies new

administrative rules rather than add to the polamadministrative courts.

In the identification of the rule of law is oftenund the state of the rule of law, namely the legal
vacuum (leemten in het recht), conflicts betweegaleorms (antinomy of law), and the norm is vague

(vage normen) or norms are not clear. In the fd@e anflict between a legal norm (antinomy of law)
then the operator from the principles of confliesolution (principle of preference), namely:

1. Lex SUPERIORI derogat legi inferiori, that legistat would cripple the higher the legislation is kny

2. lex specialis, namely the special regulations wwild cripple the general regulations or regulatwaure
khususlah should come first;

3. Lex posteriori derogat legi priori, that the newgukation to defeat or cripple the old regulation.

Be aware there is a principle of lex posterioricgdgte legi priori, where the entry into force of thew law
waives the old law. but in the case of conflicihofms of Article 53 paragraph (3) of Law No. 3026f14

on Government Administration with the Law No. 5 »986 concerning State Administrative Court
reinforced Jo Perma No. 5 of 2015 regarding Guidsli for Proceedings To Acquire Decision On
Admission Request To Obtain Decision And / Or ageAcy or Government Officials considered more

appropriate in resolving disputes and state adtnétisn.

When analyzed using the Lex SUPERIORI derogat ilefgriori, that legislation would cripple higher
legislations lower, between Article 53 paragraphdf3Law No. 30 of 2014 on Government Administratio

with the Law No. 5 of 1986 concerning State Adninaisve Court Auran both are equal. But in practice

UUAP impossible and even silly to be implemented.

4. CONCLUSION

From the above provisions can be concluded, thatAtiministrative Court will continue to investigasad
adjudicate the petition of the applicant.

(2) The legal implications of the legal dualism settargadministrative decision to be passive in Adstration
dispute that certainly is the law is uncertainh@re is legal uncertainty. In theory, legal cettastated that the

133



Journal of Law, Policy and Globalization www.iiste.org
ISSN 2224-3240 (Paper) ISSN 2224-3259 (Online) s.l_.!lj
Vol.60, 2017 IIS E

law should be clear and logical. Obviously in tkase that there is no logical vagueness of the amarthere is
no clash of norms.
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