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1.0 Introduction:

Provocation as a defence is subjected to a comditbedegree of criticism especially in the coustrie
where the abolition of capital punishment has tagkte and in those of common Law jurisdiction.thiese
countries there has been an argument on the fafyseovocation as a line of a partial defence. Tiibecause
there are some problems associated with the rellomelation rule and the question of objectivity the
defence of provocation.

In Nigeria, the defence of provocation is a paniefence and the law on provocation needs urgent
attention. The doctrine of provocation, howeveisea a number of problems for the law studentgygadand the
practicing lawyers. In the first place, there i® timportant question as to whether the provocationits
application to homicide, is defined by the codesnibelves or by reference to common law, however, th
common law has continued to be a guide in the pné¢ation of the codes’ provisions. To this exitet law of
provocation in Nigeria is supplemented by commamn painciples. For example, the proportionality ruteough
not found in Nigerian codes, is frequently incogted by the courts in their decisions. Provocaisotherefore,
only a mitigating factor so that men will exerc&geme rational judgment in dealing with each other.

The plea of provocation is founded on loss of-selitrol both actual and reasonable. There is a
combination of subjective and objective elementtheplea. Apart from the fact that the accusedrbesived
grave and sudden provocation, he must also havefreeoked. The objective element in provocatiormeates
from the reasonable man test and includes the piopality rule.

The second problem in the plea of provocatiorhédpplicability of the objective test in Nigeriada
elsewhere. Since the Nigerian legal system is énfbed by the Islamic law, reference also will belento the
Maliki School of jurisprudence in the non-recogmitiof the plea of provocation by its doctrines.

Provocation as a defence has given rise to mangegual difficulties and no easy solution presents
itself. It is therefore aimed that this article Makamine some aspects of the plea of provocati@aniattempt to
put it in more rational basis reflecting the basialities in the Nigerian society of today.

11 The Definition and M eaning of the Defence of Provocation in Nigeria:

Black’s Law Dictionary defined provocation as sohileg (such as words or actions) that arouses anger
or animosity in another, causing that person tpaed in the heat of passidhe Shorter Oxford
English Dictionary defines provocation to meanfiitowing:

0] The action of calling, invitation, Summons.

(ii) The action of inciting impulse, instigation, anémtive, a stimulus.
(iii) The action or an act of exciting anger, resentroetitation.

(iv) Cause of anger, resentment, or irritation.

Here we may observe that the word “provocationthia above mentioned literal meanings, that the
common words among all is anger, stimulus, irdtatand resentment. In the real sense the word patiom
means all of the above.

! Bryan A. Garner, Black’s Law Dictionary Seventh tiedi (U. S. A West Group 1999) at p. 1241.
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In the case o66ambo Musa V. The State' the Supreme Court of Nigeria defined provocatmmean
as follows:

Provocation is the act of inciting another to dgaaticular deed. It is that which
arouses, moves, calls forth, causes or occasibissslich conduct or action on the part
of one person towards another which tends to arcage, resentment or fury in the
latter against the former and thereby causes higlotsome illegal act against or in
relation to the person offering the provocationisisome act or series of acts which
would cause in a reasonable person and actually daese in the accused, a sudden
and temporary loss of self-control rendering hinsabject to passion as to make him
for the moment not master of the mind. Provocatidrich will reduce killing to
manslaughter must be of such character as willthen mind of the an average
reasonable man, stir resentment likely to causkeemi®, obscure reason and lead to
action from passion rather than judgment. Theretrhasa state of passion without
time to cool placing the defendant beyond contifohis reason. Provocation carries
with it the idea of some physical aggression or s@ssault which suddenly arouses
heat of passion in the person assaulted.

The word “provocation” is mentioned in section 2B2of the Northern Nigeria Penal Coti&he
section provides as follows:

Culpable homicide is not punishable with deatthd bffender whilst deprived of the
power of self-control by grave and sudden provecatiauses the death of the person
who gave the provocation or causes the death ofcdhgr person by mistake or
accident.

Here we may observe that the above mentionedsedties not define provocation but showed us what
provocation does. A writtcommenting on the Penal Codes’ provision said:

The Penal Code of the Northern states of Nigeriasdaot attempt to define what
provocation is but merely tell us what provocatitoes.

Section 283 of the Criminal Code applicable in Bauthern states of Nigeria defines provocation
generally” The section provides:

The term “provocation”, used with reference to dferice of which an assault is an
element, includes, except as hereinafter stategl waongful act or insult of such a
nature as to be likely, when done to an ordinarsq@® or in the presence of an
ordinary person to another person who is undetirhinediate care, or to whom he
stands in a conjugal, parental, filial, or fratdrmalation, or in the relation of master or
servant, to deprive him of the power of self-cohtemd to induce him to assault the
person by whom the act or insult is done or offered

Here we may observe that section 283 of the Cam@ode also falls short of giving an exhaustive
definition of provocation. The short-coming of tlsection is that it defines provocation as includeugy
wrongful act or insult. The use of the word “wrounljfact is not a legal term in the sense that annaay be
wrongful even though it does not give rise to arignmal or civil liability. Not only that but theextion failed to
define provocation in cases of homicide. Eventhocages of homicide entail the element of assault.

Section 283 of the Criminal Code scored a credir gection 222(1) of the Penal Code in recognizing
provocation offered to relatives and even to sdrzahhe said section has taken into consideratienAtfrican
realities that the context of a family is not omyhusband and a wife but also the extended fahtilis also
further observed that section 283 of the Criminati€inserted a limitation that the person who [Fssed to be

1 [2009] 15 NWLR pt. 1165 at P. 475

2 CAP. 89 Laws of Northern Nigeria 1963; Northernt&taFederal Provisions Act CAP. 345 Laws of the Fatm of
Nigeria 1990.

3, Kharisu S. Chukkol, Defences to Criminal LiabilityNigerian Law: A Critical Appraisal at P. 78.

4. See Criminal Code Act (CAP. 77) Laws of the Federatif Nigeria 1990.

® Yahaya Abubakar Muhammad, Student Handbook ob#ience of Provocation in the Nigerian Criminal Lévaiduguri;
Ed-Linform Services 1996) at p. 5
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provoked by a wrongful act or insult done to hiatiens, must be present when the wrongful actnsult
occurred.

Section 283 of the Criminal Code defines the tépnovocation” eventhough the definition is not an
exhaustive one, but it gives instance of what gaoumt to provocation. The said section has widetsescope
by the use of the word “includes”. It is submittiat “includes” in section 283 of the Criminal Cademeant to
provide a clear definition of provocation, for & hard to imagine what other meaning provocatiand:bave
except as defined in this section.

Section 318 of the Criminal Code is meant for sasfenurder- This section provides:

When a person who unlawfully kills another in cimstances which, but for the
provisions of this section, would constitute murdiéwes the act which causes death in
the heat of passion caused by grave and suddengatian, and before there is time for
his passion to cool, he is guilty of manslaughtdyo

Here we observe that the above mentioned secti8ro8the Criminal Code is found in Chapter 27 of
the Code. This section neither defines provocatimnincorporates the proportionality rule in it®yisions. It is
further observed that both sections 283 and 28#efCriminal Code are found in chapter 25 of thenGral
Code. Chapter 25 of theCriminal Code is meant é@es of assaults and violence. The two sections2@3 and
284 of the Criminal Code) apply to assault anderiblcases but not to homicide, because not all ¢éidemcases
involve elements of assadlt.

A question arises as to whether courts should seation 318, subject to section 283, which defines
provocation or to read each section independeftig. other question is whether the courts readse&i8 of
the Criminal Code subject to section 284 in ordehelp section 318 in incorporating the proportldpaule or

read each separately, since section 318 standsepaate chapter, which deals with homicide anccases of
assault or violence.

Section 284 of the Criminal Code provides:

A person is not criminally responsible for an afisaammitted upon a person who
gives him provocation for the assault, if he idaot deprived by the provocation of the
power of self control, and acts upon it on the sudend before there is time for his
passion to cool; provided that the force used tsdigproportionate to the provocation,
and is not intended, and is not such as is likelgause death or grievous harm.

Section 284 of the Criminal Code provides a comepiefence for a person who made an assault on
basis of provocation offered to him or to his neles. Thus section 284 of the Criminal Code intca@an
important element into the law of provocation ingdliia. This section is a departure from the comnaon
position that provocation is not a complete defdanca criminal charge.

In the case oOgbonna v. The State® the Supreme Court of Nigeria has given a concluah@vers to
the above questions and a clear cut guidelinesttfer Courts to follow in dealing with the defence of
provocation. The Apex Court ruled as follows:

Provocation for the purpose of section 318 of thenidal Code includes any wrongful
act or insult of such a nature when done to amargtiperson as is likely:

(@) To deprive him of the power of self-control and
(b) To induce him to assault the person by whom the@rirtsult is done or offered.
In the case oEmmanuel Ogar v. The State’ The Supreme Court of Nigeria ruled as follows:

Where a defence of provocation is raised in a @afgmurder, section 318 of the
Criminal Code must be read together with sectioB 28 the Code which defines
provocation, and for the purpose of section 318y@cation includes any wrongful act

1, Criminal Code Act, Supra.

2, Yahaya Abubakar Muhammad, op cit at P. 20.
3,(1985) 3N. W. L. R. 444

4 [2015] 9 N. W. L. R. pt. 1465 at P. 466.
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or insult of such a nature when done to an ordipargon as is likely to deprive him of
the power of self-control, and to induce him toaagisthe person by whom the act or
insult is done or offered. To avail himself of ttiefence in a charge of murder under
section 318 of the Criminal Code, the accused rhagé done the act for which he is
charged:

(@) Inthe heat of passion;

(b) This must have been caused by sudden provocatidn; a

(c) The act must have been committed before thereimasfor his passion to cool.
The attitude of the Nigerian Courts has been terprete sections 283 and 318 of the
Criminal Code as impliedly including the mode o$eatment or, in other words, that
the retaliation must be proportionate to the prawion offered-

Here, we observed that the Supreme Court of Nigeais filled in the gap left by the legislaturetas
the different rules and tests governing the deferfiggrovocation in Nigeria.

12 TheHistorical Background of the Doctrine of Provocation in Nigeria:

The historical records show that, long before timeteenth century in what is now Nigeria, justicasw
administered. We find in the North, writern Moslémw of Maliki School of jurisprudence was adminisig in
the native court8In the South, we find unwrittern customary law vedso administered through the customary
courts®

Tracing the history of the doctrine of provocationthe Northern part of Nigeria, it is pertinewt t
examine the position of provocation in Islamic Lawlslamic Law provocation is not at all a mitigagf factor?
According to the teaching of the Holy Quran and $umnah of the Prophet Muhammad (Peace be upon him)
we find verses and Hadiths telling and exhortingaslem to control himself if he gets angry. In thely Quran
Allah says:

The recompense of an injury is an injury theretat, iba person forgives and makes
reconciliation his reward is due from Allgh.

The concept of anger in Islam is related to théldee. Shytan). The devil instigates people to
commit crimes, especially when they obey him. Alialys:

Did | not charge you, O ye son of Adam, that ye shig not the devil Lo He is your
open foet

In the above verse, to worship the devil mearabiy him. Allah says:

Lo! The devil is an enemy for you, so treat himaasenemy. He only Summoneth his
faction to be owners of the flaming fir.

The Prophet of Islam said:

The strong person is not the one who wins in thestling. But the one who controls
himself during anget.

In a Hadith, it was narrated that a person cantbeadProphet of Islam asking his advice. The Prbphe
repeated three times: “Do not be anghatcording to the Muslim tradition, a Muslim shouldt give way to
his temper under any circumstances.

. Ibid.

. Yahaya Abubakar Muhammad, op cit at p. 7

. Ibid.

*. Ibid.

. Ibid at P. 8.

. The Holy Qur’an Surah: Yasin verse No. 60.

. The Holy Qur’an Surah: The Angels verse No. 6.
. Yahaya Abubakar Muhammad, op cit. at P. 8.
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The Prophet of Islam said:

Anger is from the Satan (Devil) and the Satan &atad out of fire. Whosoever gets
angry let him perform ablution to cool his anger.

Here we observed that Islam caters for both wanld the controlling of human behavior. That is why
the Prophet of Islam prescribed a medicine in &idib the performance of blution during anger.ddé:

If any one of you gets angry while he is standhmgshould sit down and by doing so if
the anger is still with him, he should lie do#n.

In the above mentioned Hadith, the wisdom behheddtanding person if he gets angry he should sit
down in order not to revenge immediately. Revengeetaliation during anger is easier for the stagdierson.
But for the person sitting down or lying down, kdar from revenge and retaliation.

From the above mentioned Islamic authorities, mount of provocative insult or act can justify a
person for killing another person and then pleadte defence of provocation. In this respect Istabaw has
not given a concession to human frailty becausemisgorbidden in Islarf\.

The history of the defence of provocation in Nigeran be dated correctly is after the advent ef th
colonial rule to Nigeria. According to the unwritteustomary Law applied in the Southern part ofeXigy
historical records show that nobody can ascertaihaaitatively whether provocation was pleaded aefence
in the customary courfsAs to the Northern part of Nigeria before the advef the colonial rule Islamic Law
based on the Maliki School of jurisprudence wasiihforce.

13 The Proportionality Rule:

The mode of resentment must bear a reasonabléorelo the provocation. Thus, for a plea of
provocation to succeed, the English Courts adoatade that the retaliation for the provocationeodd should
be proportionaté That is the mode of resentment must bear a rebiorelationship to the provocation offered.
In R v. Duffy’, Devlin said:

Fists might be answered with fists, but not vaitheadly weapon.

The proportionality rule in Nigeria is specificalinentioned in section 284 of the Criminal Code i.e
..... provided that the force used is not disproportéite to the provocation”. This proportionalitysection 284
of the Criminal Code is required for cases of paatmn in which an assault is an element. Here warthy
mentioning that neither section 222(1) of the P&wde nor section 318 of the Criminal Code hasripaated
the proportionality rule for homicide cases. BuNigeria, the Federal Supreme Court of Nigeriafiilesl in the
gap left by the legislature in the absence of tteprtionality rule in sections 222(1) and 318 g Penal Code
and Criminal Code respectively. The Apex Courth@ tase o€hukwu Obaji v. The State®, ruled as follows:

0] The duty of the Courts in Nigeria is to interpréte Criminal Code free from interpolation and
refrain from propounding the Common Law of England.

(ii) Whilst the Court agrees that the first part of mec284 of the Criminal Code is limited to
cases of assault specifically, it feels that ediag any section of the Criminal Code, any
other section of the Criminal Code, any other sectvhich is relevant to the section under
consideration cannot be disregarded.

(iii) Reading section 283 and section 318 of the Crindwale together (and in the view of the
Court, they should be read together) makes italiffito accept the view that “proportionality”
must be excluded.

. Ibid.

. Ibid.

. Ibid at P. 9.

. Ibid.

. Ibid at P. 10.

. Ibid at P. 33

. (1949) IALL. E. R. 932.
8 (1965) N. M. L. R. 417.

N .o 0o b~ W N P
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(iv) The correct direction in Nigerian Law is that ifateon to murder “provocation” in section 318
of the Criminal Code requires consideration ofriature of the weapon or force used as a
mode of resentment bearing some reasonable relatiiwe provocation received, the
disproportion being a factor for the jury to corgsith determining whether the accused had
completely lost control of himself or was acting feason other than complete loss of self-
control caused by sudden provocation.

(v) In applying the doctrine of “proportionality” theabkground of the accused and the
circumstances of his locality are relevant factstffie jury to decide.

From the above Supreme Court decision, we obsehestbllowing:

(a) In reading section 318 of the Criminal Code in ocafSkomicide where the plea of provocation is
raised, any section under the code relevant tanhot be disregarded.

(b) The proportionality rule remains a part of the Nige Law. For example, to exclude it, a slight
provocation might avail the accused of the bemdfihe mitigating sentence, and this will be
contrary to public policy.

(c) The proportionality rule will not be the sole detémant but of evidentiary value in determining
whether the accused completely lost control of kifrer was acting from other ulterior motives.

The Supreme Court of Nigeria in the casé/dfanengen Shande v. The State', put down the basics
requirements for the defence of provocation thatazil an accused person as follows:

(a) He has done the act for which he is charged withémheat of passion;
(b) The act must have been caused by sudden provogcation
(c) The act must have been committed before thereimasfor passion to cool;
(d) The mode of resentment must be proportionate tpitieocation offered.
These four requirements must co-exist before tifiende of provocation can succeed.

In the case oEmmanuel Ogar v. The State?, the Supreme Court of Nigeria laid down basic
consideration as follows:

In considering the defence of provocation, there tvo things to which the law
attaches great importance. The first of them isthdrethere was what is sometimes
called time for cooling, that is, for passion totand for reason to regain dominion
over the mind. That is why most acts of provocatiwae cases of sudden quarrels,
sudden blows inflicted with an implement alreadythe hand, perhaps being used, or
being picked up, where there has been no timeefteation. Secondly, in considering
whether provocation has or has not been made petpaust consider the retaliation in
provocation, that is to say, whether the mode sémément bears some proper and
reasonable relationship to the sort of provocatiat has been given. Fists might be
answered with fists, but not with a deadly weapamg that is a factor that must be
borne in mind when one is considering the quegifgmrovocation.

The nature of the weapon or force used and modesentment bearing reasonable relationship to
provocation received must also be considered. Enget is that the courts have tended to place uadyhasis
on the nature of that act itself. Consequently, @t8” who is provoked by “A” kills him by hittingopne blow
on the head, the courts, may hold that this is taaghter. But where “B” after the blow struck maother
blows and then hacked “A” to pieces with a knifee tourt, may consider this to be murder becawsentide of
resentment was disproportionate to the provocatitimout considering whether “A” died of the firsiolw only
or the other blows and the mutilation were dona single minute. In fact, one may question thevahce of
the subsequent retaliatory acts after initial fataw.? In R v. Bassey® where appellant was attacked by three
persons of whom the deceased was one. The appigifacted four blows on the deceased and she didw.
trial judge, found that the sudden attack on thpedant would cause a reasonable person of thellappe
standing in life considerable anger and cause bimtitike the deceased once but that it did not sxdus

1,(2005) 12 N. W. L. R. pt. 939 at P. 305

2 Supra at P. 467.

3, Okonkwo and Naish, Criminal Law in Nigeria Secdidition (London, Sweet and Maxwell (1980) at P. 249
4 (1963) 1 All N. L. R. at P. 280.
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continuing to deal death blows on the deceaseditivapacitated, for the second, third and fourttes in quick
succession. The Federal Supreme Court of Nigesiagdeeing and finding provocation proved, pointetitbat
the finding of the trial judge implied that theraswtime for the appellant’s passion to cool betwerinfliction
of the first and other injuries. The Apex Courtedilas follows:

We are unable to agree. All four blows were debdewithin a matter of seconds of
each other and if the first blow was, as the ledujuelge found, given in the heat of
passion caused by sudden provocation we cannoh®e&ethe other blows can be
treated differently.

The reasonable relationship rule has been dew&lopehe assumption that loss of self-control it no
absolute. But a number of cases on provocatiorateslehat frequently the defendant does not remenvhat
happened exactly during loss of self-contfohlso the degree of response to a stress situatames
considerably from one individual to another. It Wbie perverse for the Law to ignore these teachioiy
science and absurd for it to doubt their validiyiter all loss of self-control does not indicaténat has been
done. These criticisms stem from the assumptioth®flaw that a reasonable man continues to be maht®
even after loss of self-control. It is a miscong@ptto compare the retaliatory acts which followadHume’s
word:

Reason is the slace of passion and can never greteany other office than to serve
and obey theth

The reasonable relationship rule is to a largemxinconsistent with established physiological and
psychological notions of the behaviour of an indil. It is even thought to be illogical and congréo
common sense. From the foregoing, it is evident tha mode of resentment should be proportionateeo
provocation received needs urgent attention for tefarm.

14 The Reasonable M an Rule:

It is the accepted Law in most jurisdictions inchgiNigeria that not every provocation will moditye
nature of an offence. To have this effect, the poation must be such as to cause a reasonablengerise his
power of self-control. The test is the effect whitHid actually have on the accused. Thus a redserman is a
person having the power of self-control of an oadynperson but otherwise having the characteristfcthe
offender.

In the case oGambo Musa v. The state,” the Supreme Court of Nigeria ruled on the testet@pplied
where the defence of provocation is raised asvaio

Where a defence of provocation is raised, thettebe applied is that of the effect the
provocation would have had on a reasonable marthah circumstance, it is of

particular importance to take into account therinsent with which the homicide was
effected. In the instant case, the mode of resamtrdé@ not bear a reasonable
relationship to the provocation alleged by the #ippe

In the case oEmmanuel Ogar v. The State® the supreme Court of Nigeria ruled on what accusest
show in raising defence of provocation as follows:

In order to set up provocation as a defence, fibisenough to show that the accused
was provoked into losing self-control. It must ®wn that the provocation was such
as would in the circumstances have caused a rdalsoman to lose his control. For his
purpose the reasonable man means an ordinary pefsitiner sex, not exceptionally
excitable or pugnacious but possessed of such goofeself control as everyone is
entitled to expect that his fellow citizens willegise in society. In addition that the
provocation must be sudden, done in the heat ofigm@nd before there is time for

. Ibid at P. 284.

. SeeBedder v. D. P. P. (1954) 1 W. L. R. 1119.

. Peter Brett, “The Physiology of provocation” (19Timinal Law Review at P. 637.
4 Atreaties on human nature (1888) at P. 415.

®.(2009) 15 N. W. L R. pt. 1165 at P. 476.

® Supra at P. 467.

NP
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passion to cool under the provisions of sectiors &8 318 of the Criminal Code, the
nature of retaliation by the accused must also topgstionate to the nature of the
provocation offered.

Provocation is a concession to human frailty. €fare, Brett suggested that the reasonable marirrule
provocation should be abolished since the ruleuigly a judicial creationAlso worth mentioning is that the
objectivity inherent in the reasonable man haseiidd a great deal of criticism from academic wsit&here are
two main lines of criticisms in this regard. Thesfiis the bad-tempered man argument. This aris@E® f
comparison between individuals and their feelinbjgistice. It is unjust to have same standard aSomableness
in a society where there are bad-tempered persoissich cases, the scale of reasonableness weaighsathe
bad-tempered persons. The second argument is ttetugh provocation is based on purely subjective
consideration, the test is the objective effectaoeasonable man. The objective standard of préoweocdeals
unfairly with those persons who are congenitallyaipable of attaining the reasonable level of sefftol. The
defence of provocation is thus reproached withuglanconsistency being a concession to human vesakand
yet applying the same standard to persons of uhegyacity” It must be noted that the codes in Nigeria lay
down subjective test for provocation but the cosesm to have imported the objective standard.

15 Drunkenness and Provocation:

Drunkenness might impair a man’s powers of selftmdnso that he more readily gives way to
provocation than if he were sober. In the Nigedase ofChutuwa v. R.,* the West African Court of Appeal, in
considering the effect of section 29(4) of the Gnimh Code on section 318 of the Criminal Code, aeldhe
views expressed by the Court of Appeal in the cd$e v. Mc Carthy,” where it was laid down that;

Apart from a man being in such a complete and absdtate of intoxication as to

make him incapable of forming the intent chargadnilenness which may lead a man
to attack another in a manner in which no reasenatdan would do, cannot assist to
make out a defence of provocation....

In Sudan Government v. Mohammed Saad Suleiman,® Cummings C. J. remarked:

In assessing whether the accused suffered grawegation, it is, | think, settled that
we follow India in not taking the drunkenness imtocount. The provocation to be
grave must be such as would so upset a normalabloman.

Voluntary intoxication is not regarded as a mitigg factor in cases of provocation. In the words o
Professor Hall:

The Law does not grant any indulgence to a persbo khad taken the quantity of
liquor requiste to make him a savdge.

Evidence of drunkenness, which merely establish&s owing to his state of intoxication, the a@mlis
himself would more readily give way to some violgaission cannot be relied upon is so far as prawoces
concerned.

The fact that drunkenness made a man more negligeanore mistaken than otherwise he would have
been is irrelevant to the question of provocatfmvocation must be such as to deprive a reasonzdie not a
drunken man or tempered man of self-control anct inugct deprive the accused of self-confrol.

In R. v. Newell,* the appellant, who lost his woman, killed his diimk friend after he made some
disparaging remaks about the woman. He raiseddfende of provocation but the defence was rejected.

! See Peter Brett, op cit at P. 638.

2 A. J. Ashworth, ‘The doctrine of provocation’ (i) Cambridge Law Journal Vol. 35, 292 at P. 311.

%, See Generally Krishna Vasdev, The Lawof Homididéhe Sudan (London Butterworths 1978) at P. 222.
4.(1952) 14 W. A. C. A. 59.

® (1954) 2 W. L. R. 1044; (1954) 2Q. B. 105.

6. Yahaya Abubakar Muhammad, op cit at P. 64.
’. Ibid.

8 Ibid.

°. Ibid.

117



Journal of Law, Policy and Globalization www.iiste.org
ISSN 2224-3240 (Paper) ISSN 2224-3259 (Online) s.l_.!lj
Vol.60, 2017 IIS E

However, the plea of provocation which may beewiby a drunken person would not be considered by
the court, but only evidence of drunkenness whiehders the accused incapable of forming the specifi
intention may be taken into consideratfon.

16 Finding in Adultery and Provocation:

The Common Law, however had traditionally been kiodthe husband who discovers his wife
committing adultery and kills either her or herdowr even both. This early lenient attitude of @@mmon Law
to the husband in such a situation was colouredhbyidea that adultery constituted an infringemeithe
husband’s proprietary interests in his wife. Hetfee leniency of the law was confined to situationsvhich a
strickly legal marital tie existed between the affer and the woman he killédVhat does the finding means?
Does it mean to find the wife and the adultererflagrante delictor?, or does it mean to find them i
circumstances that suggest adultery? In the Eagtakf case ofChacha SO Wamburu v. R,* the court held
that it is not necessary that the wife and thetadell should be caught during the actual periothtefrcourse,
but if they are found together in circumstancesnfrohich immediate recent intercourse is and caalygand
correctly be inferred, they may be said to be foimthe act of adultery within the meaning of tlwer In this
connection professor Chukkol observes:

When it is said that one’s finding his wife comimitt adultery constitute provocation
sufficient to reduce a conviction of murder to maaghter it is not thereby implied
that one must meet his wife and the male intruédly4to-belly (i.e. in the actual act of
intercoursey.

In the case oMatthew Ahungur v. The state® the Nigerian Court of Appeal, on when provocation
will not constitute defence in murder cases ruledbdiows:

Where a husband already has knowledge of the bfdaiess and sexual immorality

of his wife with another man and she has indeeertied him, seemingly exercising

her right as to whom to associate with, which meatter of conscience and principles,
and he kills that other man subsequently, provonatis a defence is not available to
him. His act would be brutal murder because theoelldvbe nothing sudden in the

provocation to deprive him of self-control. In thestant case, the defence of
provocation set-up by the appellant failed and ghesecution established a case of
murder against the appellant.

Both English and Nigerian Law regard finding a tnéss in an act of adultery and confession of
adultery by a mistress as not justifying the verdicmanslaughter. IiKing v. Palmer,’ the court held that a
similar confession of illicit intercourse by a womaho was not the prisoner’'s wife but only engagede
married to him cannot, if he Kills her in conseqerjustify such verdict (i.e. manslaughter).

In Islamic Law, in case of finding in adultery thasband is supposed to bring four witnesses taaad
conclusive evidence that they have seen both tifee avid the adulterer in the actual act of intersedre. in
flagrante delictd.If he discharges this burden of proof, his wifél e punished according to Sharia law (i.e. by
stoning to death). But in case he Kkills her by st will be regarded as intentional killing kmese the
defence of provocation is not a recognized deféméglamic Law.

Dr. Aguda suggested that Nigerian courts in apiythe code should take the view that the discovery
of another man in the act of sexual intimacy witle's wife, fiancée or mistress should equally lgarded as
sufficient provocatior.A Sudanese judge shared Aguda’s suggestion inabe ofSudan Government v. El.

.(1980) C. L. R. at P. 576.

. See Allan Gledhill, The Penal Codes of Northeigella and the Sudan (London Sweet and Maxwell 1868. 127.
.Kingv. Palmer (1913) 2 K. B. 29

. Yahaya Abubakar Muhammad, op cit at P. 31.

. Kharisu S. Chukkol, op cit at P. 82.

.(2012) 12 N. W. L. R. pt. 1313 at P. 194

. Supra.

8 Muwatta Imam Malik, Trans-Prof. Muhammad Rahimundali P. 318.

° T. Akinola Aguda, Principles of Criminal liabilitin Nigerian Law (Ibadan Heinemann Educational Bodligeria Plc
1990) 29 Edition at P. 402.
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Amin Karama,® where he held that the question of provocatioruigly a psychological one and that questions
of social morality are irrelevant.

Here we beg to disagree with Dr. Aguda and theaSese judge. Law and morality overlap a part from
the normative language which is common to both.s€heorms (i.e. Law and morality) derive strengtkd an
efficacy from each other. For instance, the Crithibaw, for its effectiveness, depends upon the sué
morality, which provides a cement of any humanetycand the law, especially the Criminal Law, skhoegard
this as its primary function to maintain public raliy.

If the Law avails the accused person, the befrefih the plea of provocation in finding his missen
the act of adultery, this will help in the degeniemra of the social morals. And any person may raiggea of
provocation even for a common prostitute claimiodpé his mistress. The Law should enforce sociahia@nd
not to care for every human frailty. The Law shoplaly its active role in the society by changingde&our and
call for a high standard of social morals and setitrol?

17 Provocation and Witchcr aft:
Mary Douglas said:

The term witchcraft is used to cover all forms efiéf in spell binding, fascination of
evil, and bewitching. In contemporary literaturemetimes the expression is used to
refer exclusively to internal psychic power to harBorcery is used to indicate
bewitching by spells, charms or potiohs.

An interpretation has been given to section 28&efCriminal Code that the section failed to bring
within its provisions acts brought by witchcraftdonstitute provocation. A writer said:

When section 283 of the Criminal Code mentions aats insults in its definition of
provocation, it can hardly have been envisagedtbyframers that an ‘act’ in the
Nigerian or even African context need not be ameteat can be easily discerned by
the traditional senses or hearing and seeing. Antdwought about by witchcraft may
not be as tangible as a slap on the face. Cartisitsaspringing from the belief in and
the practice of witchcraft or other supernaturalvpis be brought within the ambit of
provocation?.

One could say that acts brought about by witcha@ametimes are more provocative than the slap on
the face or whatever insult can be imagined. thes very realistic direction that in African comnities acts
brought about by witchcraft should be regardedasstituting grave and sudden provocation, espgcietien
the witch is found performing his superpowers.Ha tase oKonkomba v. The Queen,” the appellant killed
the deceased because he feared that the deceasduhaditkilled one of his brothers by witchcraft washe
process of killing another, who at that time waksiThere was evidence that the deceased was &skelieve
the patient but he replied by saying that he hasadicine for relief. The appellant struck him dedth an axe
and relied on provocation.

The trial court referred briefly to the issue antkd as follows:

In murder cases a defence (of provocation) founmledvitchcraft has always been
rejected except in cases where the accused hirhadlfbeen put in such fear of
immediate danger to his own life that the defenteggmave provocation has been
proved®

1 (1961) S.L.J.Rat. P. 95.

2, See Patrick Devlin, The Enforcement of Moralsr{tion Oxford University Press 1965) at P. 19.
3, Kharisu S. Chukkol, op cit at P. 83.

. Kharisu Sufiyan Chukkol, The Law of Crimes in Nigeat P. 125.

. (1952) 14 W. A. C. A. 236.

. Ibid at P. 237

[ NG BN

119



Journal of Law, Policy and Globalization www.iiste.org
ISSN 2224-3240 (Paper) ISSN 2224-3259 (Online) s.l_.;lj
Vol.60, 2017 IIS E

In the case osunday Njokwu v. The State,’ the Supreme Court of Nigeria on whether plea of
provocation founded on witchcraft ruled as follows:

A plea of provocation founded upon witchcraft canstand. In the instant case the
incident of dropping a charm or juju at the resmerof the appellant which was
allegedly linked with the death of the two year stth of the appellant did not quality
as an incident of provocation. It does not mattet appellant might have honestly
believed that there was a connection between the d@wents, which belief was
obviously founded on witchcraft simpliciter.

In the same vein in the case®dodluck Oviefus v. The State this Court per Oputa, JSC (as he then
was) observed in relation to the defence the appielisserted on the basis of witchcraft at pag@@5.and 264
of the report thus-

No man’s belief is on trial in a murder case...wtsabm trial is the act or omission of
the accused. Whether or not the accused believedtéhcraft seems quite irrelevant
to the inquiry ... Therefore a defence founded oriebeh witchcraft or juju is a
defence founded on the subjective belief of theused rather than on the objective
requirements of the law relating to the particukelevant defence. Such defence are
untenable. But if the belief in witchcraft or jupmoduces a state of insanity or delusion
then the criminal responsibility of the accused b measured not by the tenets of his
belief but by the objective standard of the lavatiely to such defence-viz insanity,
delusion or provocation as the case may be. Baligfitchcraft or juju per se is no
defence — whether or not such belief is supersstigrimitive or civilized is totally
irrelevant. What is important is the effect of sumdlief on the person accused, his
conduct resulting

from such belief and whether or not the law offerstection to or with regard to such
conduct as an excuse thus offering him a defénce.

In the same vein in the case ®bdwin Josiah v. The State’ the Supreme Court of Nigeria further
reiterated that courts should be very slow in atingpfacile defences that are in the main as stibpof a
man’s belief which has no objective standard agaitsch it may be judged.

Here we observed that the rejection of the pleprofocation on basis of witchcraft or juju is dioal
and contrary to the principles of natural justiéde.we are aware that the act of juju or witchciafa criminal
offence under sections 210 and 216 of the Crim@wdle applicable in the Southern part of Nigeria trel
Penal Code applicable in the Northern part of Nageespectively. To say the act of witchcraft israminal
offence and then not to avail those who are aftebteit when they have reacted upon a grave prdiamtéo the
act of witchcraft is unjust. It is on consonancehvihe basic tenents of justice if the defencerof/pcation be
recognized in cases of witchcraft after satisfytimg Nigerian codes requirements.

1.8 Conclusion:

The defenceof provocationin Nigeria must be considered under the NigeriameSo Although the
defence of provocation under the Nigerian codesuisstantially the same as the Common Law doctrine o
provocation. Nigerian Courts should apply the deéefrom the stand point of the Criminal and Penadi€s.
We should desist from assuming that the law of peation in Nigeria is a restatement of the Engtsimmon
Law doctrine. This does not mean that English deesswould no longer be resorted to in interpretihg
Codes.

English decisions should be of persuasive natoreur courts and not binding. In other words, our
courts should be guided by the English and anyratkeisions from any country of Common Law jurisigdia.
For example, Nigerian Courts should be guided eyMrest African Court of Appeal in the casekainkomba

1,(2013) 9 N. W. L. R. pt. 1360 at P. 423.
2, |bid at P. 424.

3, Ibid at P. 425

;‘. (1985) 1 N. W. L. R (pt. 1) 125 at 141

. Ibid.

120



Journal of Law, Policy and Globalization www.iiste.org
ISSN 2224-3240 (Paper) ISSN 2224-3259 (Online) s.l_.!lj
Vol.60, 2017 IIS E

v. The Queen, as regards provocation founded on the accusedisf relwitchcraft. Nigerian courts if guided
by the above decision can easily dispose of witfhcases.

In the area of the reasonable man, the Nigeriamt€ahould adopt the decision of the House of &ord
in D. P. P.v. Camplin,? where it was held that the jury should b directeat the reasonable man:

Is a person having the power of self-control tekpected of an ordinary person of the
sex and age of the accused, but in other respéetsng each of the accused’s
characteristics as they think would affect the dyanf the provocation to hin.

The courts in Nigeria will have to make up theinds whether to accept the purely subjective test o
the test of a reasonable man of the same locditthe accused. There is almost universal outcrinaghe
reasonable man tebtyhich is contrary to the letter and spirit of senti222(1) of the Northern Nigerian Penal
Code and section 318 of the Southern Nigerian @aiCode.

The proportion rule of retaliation works unfaittythe detriment of the accused. Under it, the sedlis
expected to make an impossible choice of weapanin&iance, at the time provocation is given to ,hiva
happens to be armed with a sword, a dagger and. an punched on the face with great force, heldvaot
normally stop to think whether to use any of hidfiin retaliation or to use any of the severalpeea at his
disposal. Therefore, the proportionality rule irgsliian should be modified and not be excluded.tG@xclude
it will mean that a slight provocation might eahe tmitigated sentence and this will be contrargublic policy.

The law seems to have been applied liberally wodia of aggrieved husbands who kill their wives mipo
the slightest suspicion of adultery. The law shdwdgle recognized in flagrante delicto cases oftadubnd not
cases of mere suspicion.

Since the defence of provocation is the sole cssioa to loss of self-control by persons who are no
classified as mentally disordered, one would sugtheg not every human frailty or weakness showddaken
into account. The law should aim to regulate hurhahavior and demand a high standard of self-cantmol
considering the defence of provocation, the evolutf society must be considered; social habitsfartings
have to be taken into account.

The Courts in Nigeria should interpret the Crinhi@de and the Penal Code free from external
interpolations, and should refrain from propoundihg Common Law of England. Also the legislature t@a
look into the inadequacies of drafting and irregtyeof sections in the Criminal Code concerning ttefence of
provocation (i.e. section 283, 284 and 318).

Since the defence of provocation is full of codictions, pertaining to the reasonable man as dynew
judicial creation and the proportion rule in reaibn (you should lose your power of self-controit lyour
retaliation should be proportionate), it is difficto weigh and comprehend in practical situations.

The writer is of the strong opinion that the Lalosld not give any concession to human weakness,
especially in cases of provocation. It is high titinat the law set a high standard of self-contbole also sees no
harm in adopting the position of the Maliki Schaidljurisprudence in the non-recognition of the defe of
provocation for the benefit of mankind so as toumthe chances of mischief done by man to hisviethan.

! Supra.

2 (1978) 2 ALLE. R. at P. 168.

3, Ibid.

4 Russel in Crime, vol. 1 (12Edition) (1964) by Turner at p. 535; Smith and BlegCriminal Law, (1965) at p. 215;
Williams, (1954) Criminal Law Review at P. 740.
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