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Abstract
With the recent global economic downturn, Interoxadil Oil Corporations (IOCs) are increasingly faaion
exploring business opportunities in regions withngicant projected growth opportunities such asicsf and
Asia. Several I0Cs have recently flocked to Nigeaigogrominent West African country, with the recstable
political climate, immense population (about 170lion), and projected double digit growth rate, asal the
country has quickly become a destination of chiicesmall and large international companies, algeeking to
take advantage of the perceived business oppaesirttierein. Thus, this paper evaluates the custté of
common law and statutory amendments governing mrerporation contracts in Nigeria within the corntek
similar rules in the commonwealth countries arothedworld. It seeks to provide protection to thenpany, the
promoters, the shareholders and the third parties ave entered into pre-incorporation contracti whe
promoters prior to the formal incorporation of tbempany. In making recommendations for amending the
current Nigerian statutory law on pre-incorporatimntracts, the authors propose rules that musinbal the
privacy of the company’s contracts while makingesfairness and equity are extended to all stakensldost
of the recommendations suggested take into coraidarthe peculiar economic environment that Niyeri
businesses operate within, i.e., where there igipaof information and where official facts aretralmost
readily available, hence, the recommendation footarized copy of the pre-contract stating its gailn the
objects and memorandum of association of the compaspecially where the value of the pre-incorgorat
contract is equal or greater than the total vafitb@allotted shares of the company.

l. Introduction
The Nigerian Companies and Allied Matters Act, @8y Laws of the Federation of Nigeria (LFN) of
1990, (now of 2004) (“CAMA”j does not expressly define a “pre-incorporationtrem.” Thus, we adopt the
working definition provided under Section 71 of Beuth Africa’s Companies Act 71 of 2088:
A pre-incorporation contract is an agreement enterd into before the incorporation of a company
by a person who purports to act in the name of, oon behalf of, the company, with the intention
or understanding that the company will be incorpordaed and will thereafter be bound by the
agreement®

From this definition, two (2) issues clearly arigd) the distinction inKelner v Baxter* and
Newbourne vs Sensolid Lflas to how the promoter signed the pre-incorpamationtract is no more of
relevance, i.e., whether the promoter was actinpénname of the company or on behalf of the comppdre
will always be an Agent of the Company; (2) Secahéd,focus is now on thiatention or understandingthat
the company (a) will be incorporated and (b) wikteafter be bound by the agreement.

It is trite law that the goal of company law isdncourage entrepreneurship and enterprise effigienc
create flexibility and simplicity in the formaticand maintenance of companies, and, to providehicteation,
role, and uses of companies in a manner that eekagmonomic welfare of the citizerfrWhether corporate

1, CAMA refers to the current operative Companies/Crations law legislation in Nigeria, known as thenGmnies and
Allied Matters Act. This was formerly referred ts ¢he Companies and Allied Matters Decree, 1990vdver, by the
consolidation of the Laws of the Federation of Migen 1990, it was re-designated as the CompanmidsAdlied Matters
Act, Cap 59, Laws of the Federation of Nigeria, (QFAN90. This 1990 Act is now replaced and amendeithd Companies
and Allied Matters, Act Cap 20, Laws of the Federatf Nigeria (LFN), 2004. For ease of referentwiili be referred to as
“CAMA”" in this paper.

2, South Africa’s Companies Act 71 of 2008. The psepof this Act in South Africa was to encourageepreneurship and
enterprise efficiency, to create flexibility anangilicity in the formation and maintenance of conipanand to provide for
the creation, role, and use of companies in a nrathia¢ enhances the economic welfare of South affithe South Africa
Companies Act 2008 also introduced an extensiverandwed approach to the regulation of pre-incopmracontracts
towards addressing the shortcomings in the Soutttakf company law jurisprudence. It was signed iat@ on April 8",
2009 and has April 2011 as the proposed date ofngpimto effect.

3, See, Section 1 of the South Africa Companies Mot71 of 2008.

4.(1866) L.R.2CP 174.

®.(1954) 1 Q.B. 45.

® See generally, MARYKE ALLETTA BOONZAIER, PRE-INCORPORWN CONTRACTS AND THE LIABILITY OF
THE PROMOTERS, a Dissertation Submitted in Partidfilment of the Requirements for the Degree of MasteLaws
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rules governing the status of pre-incorporationti@n in Nigeria serve the above goals remain taldsded.
Earlier on, the one hundred and fifty (150) yeddsragid rule ofKelner v. Baxter governed English Law, with
most common law countries following this rule te thffect that no pre-incorporation contfasts binding
upon a company, nor could the company adopt suctramis® The oldKelner v. Baxterrule further stated that
for the company to be bound by pre-incorporationtiaet, a new contract must be made between théynew
incorporated company and the contracting pafyer time, that rigickelner v. Baxterrule was considered in
most common law countries as “unsatisfactory aptete with serious difficulties for promoters, coames and
the public at large* Therefore,Kelner vs Baxterand its progeny of cases on this subject becamghthi
technical and inconvenient and it had become gletsirable that they should be abrogated.”

Most commonwealth countries commenced statutorynaments. For instance, in 1926, South Africa
attempted statutory amendments in this re§atiferia also effected amendments in 1990 by thrediuction of
Section 72 of the CAMA. It is necessary, therefohat, about twenty-five years after the statutmmendment,
the advantages, disadvantages, and legal and eaononsequences of Section 72 of CAMA which now egak
statutory provisions for pre-incorporation contsabie evaluated to see how far the problems intiexiuxy
Kelner vs Baxterand its progeny of cases have been amelioratedigerid and in other commonwealth
countries” As Professor Gross had rightly warned:

“We should bear in mind that most existing solutioase not satisfactory since they do not cover the

various aspects of the subject. A comparative oollanight therefor[e] be of some help to the

legislators who intend to codify this complicatedpect of company law?

In carrying out a comparative assessment of theitsty interventions, this paper shall consider historical
context and development surrounding common lawsrgleverning pre-incorporation contracts startinghwi
Kelner vs Baxterand the interplay and influence of the rules comr@w of agency.lt shall also carry out a
comparative assessment and examination of curtatitsry laws governing pre-incorporation contraicts
similar jurisdictions. It shall identify the impacuccess, shortcomings and complications arigioig the post
1990 CAMA introduction of section 72 amendmentsiafly, using theut res magis valeat quam peretiteory,
suggestions are proffered for future amendments.

The usefulness of this work is undeniable sincéedtalders, including promoters, shareholders,
subscribers, stock allottees, creditors, suppléerd everyone who transacts businesses with newlyeft
corporations must apprise themselves of the rukugsed herein and the suggestions profferedalaristing
latent traps for the unwary. The work also educatakeholders towards safeguarding investors’ emino
interest in pre-incorporation contracts. Finalipder Pareto-Hicks cost-benefit analysis, the warkriportant
since litigation costs and expenses would furtleerdaluced and/or avoided.

(LLM), in the Faculty of Law, University of Pretasi South Africa, November 2010, at page iii. (Heafier “Maryke
Boonzaier”).

!, Some authors refer to pre-incorporation contrastgreliminary contracts. Se, e.g., MICHAEL A. ADSVESSENTIAL
CORPORATE LAW 15-16 (1st ed.2002); M. J. Whincop, AcoBomic and Jurisprudential Genealogy of Corporate L
(Ashgate, Aldershot 2001) 59.

2, Joseph H. Gross,jability on Pre-incorporation Contracts: A Comparate Review 18 McGill Law Journal 513 (1972).
(“Gross”).

%, Ibid. Per Gross at 513.

4. |bid. Per Gross at 513; See, also, 1nterim Report obéhect Committee on Company Law of Ontario (LawreReport),
1967 P. 10; Leon Getz, Pre-incorporation contrastsme proposals, (1967), U.B.C.L. Rev. 383; F.J. Nudrme-
incorporation Contracts in Studies in Canadian Campaaw (ed. by Ziegel, S.S., 1967), at p. 197; Repbrthe Israel
Committee on Company Law (Zeltner Committee), 1965a.pa; Joseph H. Gross, The Problem of Pre-incatjmor
Contracts, (1964), 21 Hapraklit, at p. 38; Gowerpdte on Company Law in Ghana, (1961), at p. 32; aedkins
Committee 1962 (Cmnd. 1749), para. 44.

®. Ibid. Per Gross at 513.

6, See Maleka Femida CassiRre-Incorporation Contracts: The Reform of Sectiorb3f the Companies Act 200124
South Africa Law Journal (Vol. 2) 365; See, alsordliae B. NcubePre-Incorporation Contracts: Statutory Refornml26
South Africa Law Journal (Vol. 2) 260.

7. In this discuss, via a comparative approach, pgise the theoretical background, present stateeofaw, and the most
probable future impact of Section 72 of CAMA whiclakes statutory provisions on pre-incorporation i@ts in Nigeria.

S See Grossupranote 8, at 513.

°. See, Harry Rajak, Sourcebook of Company Law, 2ridoB{1995) ( Jordans); H.R. Hahlo and J.H.Farrahlo’s Case
and Materials on Company Law® Edition(1987), 173 London Sweet and Maxwell; LSalgeCases and Materials in
Company Law, 7th Edition(2001), Butterworths; Rob&t Pennington’s, Company Law, 7th Edition (1995), 108
Butterworths London Dublin and Edinburgh; Simon @G&g, Company Law,2nd Edition(1999), Cavendish Rhibig Ltd.
London,Sydney.
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The term,ut res magis valeat quam pereista latin term that mandates that courts mustotigonstrue
a law in a way to make sense, rather than voidingrid that a law should be given effect rathentba
destroyed:

Another general rule in the construction of the chars is that such a presumption shall be made ‘ut

res magis valeat quam pereat,’ that is, that thejeat ot the grant shall be attained rather than

defeated. It has even been said that nothing ideoinferred from usage to cripple the graft
Therefore, in this short commentary, we shall: €gamine the common law background to Section 7thef
Nigerian CAMA,; (b) carry out a comparative studyté state of the law on pre-incorporation congactother
common law and civil law countries; (c) critiquedanssess the effect and impact of statutory attertgpt
ameliorate and remove the obstacles poseldiger vs Baxterand its common law progeny; and, (d) finally,
proffer suggestions for the future of company lawexamining how Nigerian courts can adoptuhees magis
valeat quam pereatule, with the intent to establish a doctrinal myg@ezh for all courts to always decipher and
construct statutes and agreements to be operatifverrthan inoperative and to decongest the codott&ets of
several redundant interlocutory and technical aptibns.
Il. Origin of the Problems Associated With Pre-Incaporation Contracts

Prior to the registration/incorporation of a comuion, it is normal for the promoters of the progis
company to negotiate and enter into contracts dialbef the proposed or future corporatibtowards a smooth
sailing into the corporate-hodd.

[L]ike a human being, a company does not drop fronmthe sky. It is brought into legal existence

through the activities and efforts of persons-callé promoters, who take all the steps necessary for

the establishment of the company

These transactional acts of the promoters are gedeby principles of Agency Lémlong with Company Law
statutes and case ldvince the purported company would require somecsss prior to its incorporation, such
as acquisition of physical properties to be usedfises, recruitment of employees/key personnetdaay on
the business activities (once incorporated), puseltd furniture and setting up of bank accountswamdertaking
of the actual registration (e.g., lawyers, accountstaand courier services). Business-wise, it is isavand
imprudent like for the company to wait till regation, before the lease, employment, engagement of
professional services and/or banking activitiesld¢dake placé. This point was aptly stated by Nah Fudshi
thus:
Companies, like human beings, must be conceived beé¢ they are born. The conception and the
gestation period of Companies are managed by a cgy of persons technically known in
company law as promoter. Before birth (incorporatian) that is between conception and [its
registration], promoters enter into contracts on béalf of the yet to be born company”

This sets the background for the legal and philbaab issues arising from pre-incorporation cortgaghich
can be contentious.This is due to thinfiltration of purely technical agency principles which mandhg for a

! See USLegal. Available atttp://definitions.uslegal.com/u/ut-res-magis-vélgaam-pereat/ Last accessed on 10

October 2014.

2, See, Holroyd J ifRex v Cotterill(1817) 1 B & Ald 81.

3. In this work, the terms “Company” and “Corporatiorand “Companies” and “Corporations,” shall be used
interchangeably as referring to the business ettty is used to carry on business in Nigeria afgistration with the
Nigerian Corporate Affairs Commission (“CAC").

4. Pre-incorporation contracts are inevitable fesguof every newly formed company. See, PAUL L. D&S| ed., in
GOWER'’S PRINCIPLES OF MODERN COMPANY LAW (1997) at pag®t.

. See C.K. Agomo, The Status of Pre-incorporatiomtats, in ESSAYS ON COMPANY LAW (E.O Akanki ed,
University of Lagos Press, 1992) 77. (Hereinafegdmo”).

6. J.H. Gross, Prelncorporation Contracts, (1971)@R 367. (Hereinafter “Gross II").

7. See J. OLAKUNLE OROJO, COMPANY LAW ANMD PRACTICE IN BERIA, 39 ed. (Lagos: Mbeyi and Associates,
1992), at 99 (Hereinafter “Orojo”).

8 YVES GUYON, DROIT DES AFFAIRES TOME 1, (1996) aiges 165-166. (Hereinafter “Guyon”).

° See NAH Thomas FUASHI, Pre-Incorporation Contractd the Impossibility of Ratification Under Commoaw: The
Salutary Jettison of a Stifling Principle by the iClaspired Uniform Act Relating to Commercial Compasiand Economic
Interest Groups Enacted by OHADA in UNIVERSITDE DSCHANG, ANNALES DE LA FACULE DES SCIENCES
JURIDIQUES ET POLITIQUES, (Presses Universitaire&fdque ed. Tome 6, 2002) at 69. (Hereinafter “Fhigs

10 bid. Per Fuashi, at pages 69-70.

11 Oserheimen Osunbor, Critique of the Subtle Disitimcin Pre-Incorporation Contracts, (1985) 4 JIPP15. (Hereinafter
“Osunbor 1").
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Principal to ratify an Agent’'s acts undertaken ba Principal’'s behalf, the Principal, at the tinfaéle act was

performed, must have been in existence eithemasiaal person or as a juristic persoks Fuashi had stated:
...Common law is reticent to accept the takeover gfre-incorporation contracts by the company
because of the operation of the rules governing riication .?

Nigeria, a common law jurisdiction, was not theyoobmmon law jurisdiction that was troubled with
the uncertain status of the pre-incorporation @m$rbased on the state of the statutory and aaser business
transactions as received from the old colonialreula Kelner v Baxterand Newbourne vs Sensolid Ltcand
their progeny of casésThe same legal uncertainty also existed in thex¢@phone countries of West Africa
until the enactment of the Uniform Act Relating@ommercial Companies and Economic Interest Groups o
January T, 199¢ as promulgated by the OHADAi.e., the “UARCCC”)® South Africa has also attempted, at
least three (3) statutory amendments towards amaélig the obstacles posed Bglner vs Baxterand its
common law progeny to efficient running of corpaas.

It is the problems posed by the interface betwegangy Law rules and company law that forms the
fulcrum of this thesis, within the context of sttty amendments.

M. The Promoter and His Role in Formation of Companies And The Interplay Between Pre-
incorporation Contracts and the Law of Agency Rules

Pre-incorporation contracts are agreements entetedby a company promoter on behalf of the
company being promoted prior to the incorporatiérthe proposed comparfyso it follows that legal issues
surrounding a pre-incorporation contract will beamplete without a definition of the identity amules of the
promoter who actually executes the contract. Larstide Lindley inLidney & Wigpool Iron Ore Company v.
Bird,? had defined the promoter thus:

“Although not an agent for the company or a trustedor it before its formation, the old familiar

principles of law of agency and of trusteegh have been extended and very properly

extended to meet such cases. It is perfectly weletded that a promoter of a company is
accountable to it for all monies secretly obtainedy him from it just as the relationship of the
principle and agent or the trustee andcestui quebetween him and company when the money was
obtained.”

Statutorily, in Nigeria, a promoter is defined bgcBon 61 of the CAMA as:
Any person who undertakes to take part in forming acompany with reference to a given project
and to set it going and who takes the necessary gteto accomplish that purpose, or who, with
regard to a proposed or newly formed company, undeéakes a part in raising capital for it, shall
prima facie be deemed a promoter of the company: Provided that person acting in a
professional capacity for persons engaged in procing the formation of the company shall not
thereby be deemed to be promote

1 See, Fuaslsupra note 24, at 71; See, also, See, generally, GFRIDMAN, THE LAW OF AGENCY (1983 ed.) at page
166. (“Fridman”).

2 Ibid. Per Fuashi, at 71.

3, See, generallyrhobo vs Tarka(1976) 1 FNR 208Shonibare National Investment properties Co. vs Mamo(1963)
LLR 1; Moukarim Metal Wood Factory Ltd., vs Durojaiyg1976) 1 ALR Comm. 264Stephen vs Build Co. Nigeria
Limited, (1968) 1 All NLR 183;Spiller vs. Paris Skating Rink Co(;1878) 7 Ch.D. 368Natal Land and Colonization Co.
Ltd v Pauline Colliery and Development SyndicdtE904] AC 12;Re National Mail-Coach Co. Ltd., Clinton’s Claim,
[1908] 2 Ch. 515;Re Heresford and South Wales Waggon and Engineering.,G&876) 2 Ch.D 621Re Empress
Engineering Co.,(1880) 16 Ch.D. 1253Rover International Ltd. vs Cannon Film Sales LtdN¢. 3),[1989] 3 All E.R. 432;
McCullogh vs Fernwood Estate Ltd (1920) AD 204, at 207-208Sentrale Kusnsmis Korp (Edms) Bpk vs. NKP
Kunsmisverspreiders (Edms) BpkL970) 3 SA 342, at page 345.

4 The UARCCC is the business law governing businesmagtions within the Francophone Zone in Africhjak became
operative on ¥ of January 1998.

®. OHADA is the acronym for the Organization for tHarmonization of Business Law in Africa, comprisiBixteen (16)
countries such as Benin, Burkina Faso, Cameroon, Céiftiea Republic, the Comores, Republic of Congo (Beadle),
Cote d’ivoire, Gabon, Republic of Guinea, Republidzafinea Bissau, Equatorial Guinea, Mali, Niger, SaheGhad and
Togo. The OHADA is known in French as Organisatimur I'Harmonisation en Afrique du Droit des Affed, instituted
under 1% October 1993 Treaty of Port-Louis.

6, See Fuashigupranote 24, at 69.

’. See, Maryke Boonzaiesupranote 6, at pages 12-33.

8 M. J. Whincop, "Of Dragons and Horses: Fillingpgan Pre-incorporation Contracts” (1998) 12 JCL 228-

°. Lidney & Wigpool Iron Ore Company V. Bir{L866] 33 Ch. D 85

10 see alsdvlacAura vs Northern Assurance Company Lid1925] AC 619:Twycross vs Grant(1877) 2CPD 469Adeniji
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Similarly, under Section 423 of the South Africaon@panies Act No. 61 of 1973, a promoter is definsdany
person who has taken part in the formation or pt@naf a company. On the other hand, in the Un¢ates,
Section 2(a) of the Investment Company Act of 1&promoter is defined thus:
“Promoter” of a company or a proposed company meana person who, acting alone or in concert
with other persons, is initiating or directing, or has within one year initiated or directed, the
organization of such company’ *

Thus, a corporate promoter (also referred to ge@jector”) is a person who solicits people to stu@oney into
a corporation, usually when it is being formed. WHin investment banker, an underwriter, or a spyoknoter
may, wholly or in part, perform the role of a pramr promoters generally owe a duty of utmost gfadith, so
as to not mislead any potential investors, andl@iscall material facts about the company's businde is a
person who does the preliminary work incidentahi formation of compard.

Legal consequences resulting from a promoter'simgsalwith third parties on behalf of a future
corporation are significaritbecause, it is very clear from the point of praandhat he is not the agent of the
company nor is he doing any authorized work, yetjshentering into a contract with a third partytehalf of
non existing principat.

The position of a promoter becomes very ambiguesigecially, when the corporation refuses to adopt
the pre incorporation contrattn Nigeria, the status of the pre-incorporatiomteacts is stated under Section
72(1)&(2) of the CAMA thus:

72. (1) Any contract or other transactin purporting to be entered into by the company or

by any person on behalf of the company prior to itformation may be ratified by the company

after its formation and thereupon the company shalbecome bound by and entitled to the benefit
thereof as if it has been in existence at the daté such contract or other transaction and had been

a party thereto.

(2) Prior to ratification by the company,the person who purported to act in the name of or

on behalf of the company shall, in the absence ofgress agreement to the contrary, be personally

bound by the contract or other transaction and entied to the benefit thereof

From the above, sub-section (1) of section 72 esrthe following®
(1) it gives the new company tléscretionof deciding whether to ratify and accept a presiporation
contract;

(2) it also expunges the distinction Kelner v Baxterand Newbourne vs Sensolid Ltdas to how a
promoter signs a pre-incorporation contradhich is now of no relevancg

(3) it applies to all contracts and transactionsocexed prior to formation of the company; and

(4) the benefits and liabilities on the pre-incaqdmn contract fall on the new company after
ratification.

In addition, sub-section (2) of section 72 alserhtly shows that:
(1) it seeks to protectlaona fidethird party who was not aware of the promotertklaf authority, by
providing remedy for the injured third party, whaynrecoup under the contract from the promoter if,
after incorporation, the company does not
ratify the contract;

vs Starcola (Nigeria) Ltd.(Suit No. M. 135/70, Unreported High Court, Lagp$.(1972) All N.L.R 52/2 (1972) 1 S.C. 140.
1 INVESTMENT COMPANY ACT OF 1940 [AS AMENDED THROUGR.L. 112-90, APPROVED JANUARY 3, 2012];
See, also, Section 30 15 U.S. Code § 80a—2.

2 Erlanger v New Sombrero Phosphate ¢b878) 3 App Cas 1218

® . See, Prasidh Raj Singh, Promoter & Pre incormmmaticontract, 1. Electronic copy available at:
http://ssrn.com/abstract=19380&%&st accessed 13 October 2014.

4. Ibid. Prasidh Raj Singh.

®. Ibid. Prasidh Raj Singh.

6, See Agomosupranote 20 at page 83.

’. Curiously, the phrase “adoption” was not usedhinlegislation. This was the word used in the Nageseminal case of in
Edokpolo vs Sem-Edo Wire Industries Lt1984) N.S.C.C. 553
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(2) the injured party can also recoup under tharaohfrom the promoter if the company eventually
does not come into existence; and

(3) it also requires the consent of the third p&otany later post-incorporation agreement or resoi
by the new company, not to ratify which also seekabsolve the agent from liability.

As stated earlier, section 72 CAMA arose from thacpical obstacles encountered under the old conlawn
rule governing pre-incorporation contracts. Accogdto Maryke Boonzaiércommon law of agency placed an
obstacle ahead of businessmen who tried to contrititipromoters (Agents), and also where the prensotried
to contract on behalf of a Principal (the new Cony)dhat does not yet exist in an attempt to oblbeinefits for
that Principal:
The common law principles from the understanding tlat a company—prior to incorporation—is
not yet a legal entity and can therefore not perfan juristic acts such as such as the conclusion of
contracts. In the same vein, no person has the auttity to act as an Agent of a company that has
not yet been established. Where an Agent proceeds tontract on behalf of a non-existing
Principal, with the expectation that the Principal will ratify the transaction upon incorporation,
the common law rules of agency will preclude the t#ication. These rules determine that a
Principal, not yet in existence at the time of théransaction, is not competent to ratify and hence
there can be no representation of such a person. Rfécation has a retrospective effect and for this
reason a person cannot act on behalf of a Principdhat does not exist. A company can thus not
acquire rights nor incur liabilities in this manner.?

The original rationale behind this common law oblgtavas based on the strict Law of Agency which aeded
that the Principal and Agent must have agreedahagency relationship existpdor to the Agent acting for
the Principaft Thus, in situations where the Agent had actedbetmalf of the Principal, but without authority,
common law required that the Principal on being enadare ofiltra viresacts, must haveatified, adoptecand
acceptedhe unauthorized conduct of the Agent. Furthechgatification gives validity to the agent’s afitsm
the date of ratificationand the act of ratification is alsntedatedso as to take effect from the time of the
Agent’s unauthorized condutt.

V. The Position of the Law on Pre-Incorporation Catracts in Nigeria Prior to 1990.

Prior to 1963, the Nigerian legal system was fasibafter the English case and statutory laws sand
the Nigerian company law, like all other laws, veaiginally inherited in the aftermath of the lat@™century
European colonization of Africa. Nigeria was coleed by the Great Britain, and it followed that Hsigl
statutory and case laws were imported into Nig&Aa.Orojo stated:

“[Modern statutory company law is] foreign to the cistomary and indigenous system of laws in

Nigeria and its history is part of the received Enlish law which has become incorporated into the

Nigerian legal systent.’

First, there was the Joint Stock Companies Act&F6lthat introduced the limited liability company
and the deed of settlement systems as practicédeirUnited Kingdonf.What the British did was to enact
several company ordinances between 1912 and 1966n Wigeria regained its independence from colonial
rule® In 1912, the Companies Ordinance that was onlylicaipe to Lagos State, was enacted. The 1912
Companies Ordinance was largely based on the EnGlisnpanies (Consolidation) Act of 1908, and tl4¢ 2
Ordinance was extended to the rest of the countoil7 after the amalgamation of the Northern amati&rn
protectorates of Nigeria in 19#2Its objects were:

!, See Agomosupranote 20 at page 83.

2, See Maryke Boonzaiesupranote 6, at 1.

3, Ibid. Per Maryke Boonzaier at pages 1-2.

4 See, Fridmasupranote 27, at page 73-96; See, also, Agosnpranote 20, at page 80.

®. Ibid Fridman, at 73-96.

6 See Orojosupranote 22, at 16.

’ Ibid.

8 See Bukola Akinola, A Critical Appraisal of the Doge of Corporate personality Under the Nigerian @arny Law, NLII
Workshop Paper No. 002; See also, Orsimranote 7, at 17.

°. See,generally BONIFACE U. AHUNWAN, CONTEXTUALISING COMPANY LAWS: ACOMPARISON OF THE
NIGERIAN AND CANADIAN SHAREHOLDERS' REMEDIES, a ThesisuBmitted to the Faculty of Graduate Studies and
Research, University of Alberta, Edmonton, AlberiaPiartial Fulfilment of the Requirements of the EBegof Master of
Laws, Fall 1998, at Page 3. (Hereinafter “Ahunwan”)

10 See, Orojsupranote 22, at pages 18.
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To provide for the formation of limited companies within the Colony and Protectorate. It is hoped
thereby to foster the principles of cooperative trding and effort in the country.

Another Companies Ordinance, which was based orUthited Kingdom Companies Ordinance of
1922, was enacted in 1929, repealing the 1912 @ndif This continued in force until 1968, when, after
independence, the Companies Decree of 1968 wasufyatad by the then Military Regime of General Yiaku
Gowon? This 1968 Companies Decree was fashioned afteBtitish Companies Act of 1948, and it was
wholly based on the recommendations of The JenRmsmittee® In 1977, the regime of General Olusegun
Obasanjo had embarked on indigenization promopansuant to which Nigerian ownership in businesgese
promoted, and this led to the promulgation of thigelan Enterprises Promotion Decree 1977. (Hefina
referred to as “NIPC".

Both 1968 Companies Act and the NIPC contained ipimvs that specified enlarged accountability
and duties of corporate directors and officerspanticular, Part X of the 1968 legislation contamegulations
that limited the scope of actions that could betaeky the corporate managers. After the end ofrtifieary rule
in 1979, the Companies Act of 1968 became redundadt unsuitable for the Nigerian business terrain,
principally, because of the foreign flavour congadrin the 1968 Companies Decree. The serious defethe
1968 Companies Decree, especially, as concernig ctirporate contracts, third parties and minority
shareholders’ rights were echoed by Dr. Bonifacatan thus:

The 1968 Act did nothing other than re-enact the Btish Companies Act 1948. Consequently, the

Act was faulty because it was not enacted within thcontext of the Nigerian environment. It was

therefore unable to match the country’s level of deelopment and its aspirations for greater

economic growth. In Nigeria, because the corporateoncept was novel, combined with the
unsophisticated nature of the shareholders, there ds always been the need to give ample
protection to these shareholders. This is to encoage the growth of the corporation and also the
national economy. It is also to encourage the infle of foreign capital which in modern times is
indispensable to economic development. Although ot¢h variables affect business and the
attraction of foreign shareholders, such as politial stability and enforcement of law and order,
the protection afforded to shareholders is also a ajor factor .°

Thus, in 1987, the National Workshop on Reform dfe¥ia Company Law was set up, under the
leadership of Honourable Justice Olakunle Orojoti(Be), to fashion a workable legislation for thég&ian
business communityThe result was the Companies and Allied Matters, At 1990 (CAMA)® which came
into effect in 1990, as an outcome of a Nationalrk8bop on Reform of Nigeria Company Law in 1990eTh
Workshop highlighted, among other things, the ieetiize minority protection provisions in the 1968rpanies
Act. In effect, the CAMA’s provisions:

[E]mphasized greater protection for shareholders bythe provision of wider shareholders’

remedies. Even though structurally, the Act remainghe British memorandum and articles model,

it also adopted the Canadian approach to shareholdg remedies by making provision for the

derivative action, a liberal oppression and unfair prejudice remedies and other personal

remedies’

1, See, the Southern Nigeria Gazette Extraordinaryd\Vol. 7 of February 5 & 7 1912, page (xii).

2, See, generally, Orogupranote 22, at pages 18-19.

3, A Decree that was promulgated by fiat by the @&n¥akubu Gowon’s military junta. However, aftéretreturn to the
Civilian rule in October 1979, it was re-designaasdCompanies Act 1968, S.I. 1980, No. 13.

4 See, the Preamble to the Companies Act of 1968;a80 The JENKINS COMMITTEE ON COMPANY LAW. This was
a Company Law Committee, chaired by Lord Jenkinsfarded under the tenure of John Rodgers (Parliaamgi@ecretary
to the Board of Trade). It was formed in Novembebsd Yith terms of reference To review and reportrugie provisions
and workings of: the Companies Act 1948; the Pregandf Fraud (Investments) Act 1958 and RegistratidrBusiness
Names Act 1916. The Report released is known asIENKINS COMMITTEE ON COMPANY LAW, Journal of the
Institute of Actuaries (1886-1994) Vol. 89, No. SHPTEMBER 1963), pp. 105-124 Published by: Cambridgeersity
Press.

®. Now, known as the Nigerian Enterprises Promofioh Cap N117, Laws of the Federation of NigeriaO@0 (Hereinafter
“NIPC™).

6. See Ahunwarsupranote 52, at page 4.

’. THE NIGERIAN LAW REFORM COMMISSION, Working Papers dine Reform of Nigerian Company Law (Vol. 1:
Review and Recommendations) (Lagos NLRC. 1989). (Haftein“NLRC").

8 See, note kupra

° See Ahunwan, supra note 52, at pages 4-5.
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It must be noted that prior to the CAMA, the 1968nipanies Act did not specifically make any prowisio
regarding pre-incorporation contracts, exceptsnAitticle 80 of Table A Schedule |, which contaprsvisions
regarding companies which adopted Table A.

The 1990 CAMA faced issues arising from pre-incogpion contracts especially where the company is
never incorporated and the third party wishes toree the contract on which he has expended timergy,
effort and money against the corporatfar, the company is incorporated but the directarsndt wish to be
encumbered with the pre-incorporation contracesgaitily entered into on its behalf by the promdterther, in
this regard, Professor Agomo also identified caglesre the company may even resolve to acceptitiabih the
pre-incorporation contract, but is unable to perfatue to lack of funds or being in liquidation pess’

V. Applicable Pre-1990 English Common Law and Nigéan Judicial Decisions on Pre-Incorporation

Contracts

At this juncture, it is apposite to extrapolate the annals of case law that previously governed the
status of pre-incorporation contracts as existimgrpto 1990 CAMA. The first case that dealt withep
incorporation contracts waéelner v Baxter* where Earle, CJ, held that the promoters who hadhased wine
prior to the incorporation of the corporation wodldd personally liable as the corporation lackedsqueality
prior to its registration. IrKelner v Baxter three promoters purchased wine from Kelner asitagef the
company. The company was formed but went into hatky prior to payment for the wine, and in a laivéor
the cost of its winery, Lord Earle held thus:

If the company had been in existence, the defendamtould have agreed as agents, but since the

company was not in existence, the documents in whiche agreement was set out would be

inoperative unless it was a contract between the ghtiff and the defendant. If there is no existing
principal, such a contract binds the person professg to be agents

In addition, Willes, J, opined that:
Ratification can only be...by a person in existenceither actually or in contemplation of law®

Further, the common law attempted to distinguistavben situations (a) where the promoters signed as
“for and on behalf of” the future corporation arj (vhere the promoter wrote his own name withodicating
that he was an agent as occurredl@wbourne vs Sensolid LtdUnlike Kelner v Baxter where the agent had
signed for a disclosed principal and so caughtheyWarranty of Authority rule, the court Mewbourne vs
Sensolid Ltd held that the contract was a nullity which was capable of being ratified because Newbourne did
not disclose any principal and that the party ®8iter intended to contract with the purported ooaion only,
and never with the promotetdhe rule inNewbourneis that since the intent of the third party wasontract
solely with the corporation, albeit nonexisting, and ttiz¢ intention was not to contract with the agenég
contact was a nullity since there was no meetintp@fminds. There was no offeree to the consideraiffered
by the third party, and in addition, there was pasideration by the nonexisting company, i.e.,gheas a total
unilateral mistake of facts leading to a null amuidvcontract. In the words of Windeyer, J, Black vs
Smallwood®

In many cases courts have had to decide whether agent had, in the particular case, incurred a

personal liability on a contract in writing made by him on behalf of a principal. And these

decisions have sometimes turned upon narrow differees in wording™

Thus, in the Nigerian case @faligara vs Giovanni Sartori & Co Ltg" the Court followed the ruling in
Newbourne vs Sensolid Litf In December 1956, Giovanni had obtained a loafi860.00 from Caligara by a
cheque cashed on 4January 1957, but Giovanni had obtained the loarthe name of the proposed

!, See Agomosupranote 20, at page 83.

2, H.M. Oglivie, Company Law-Contract-Liability of Persons Purportitay Contract as Agent for Unformed Company:
Phonogram v. Lang1983) UBC Law Rev. 321; Sealso, Stephen vs Build Co. Nigeria Limited1968) 1 All NLR 183.
3, See Agomosupranote 20, at pages 79-80.

4.(1866) L.R.2CP 174

® Ibid. Per Lord Earle, CJ at page 183.

® Ibid. 184.

7.(1954) 1 Q.B. 45.

8, See Agomosupranote 20, at page 80.

° (1967-68) 11 CLR 52.

19 Ibid. at 61-62.

11 (1961) 1 All N.L.R. 555.

12 (1954) 1 Q.B. 45.
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corporation. Honourable Justice Sowemimo, relyingParagraph 824, Page 425 of Volume 6 of the Haysbu
Laws of England, (3 edition), held that the loan transaction was ditgyudnd so rejected the argument that the
later corporation was liable since Mr. Sartori et acted as an agent. Further, the court also theldthe
corporation could not ratify the loan, since it eallegal capacity to confer any authority on tbhertwer:
As | earlier mentioned at the time the cheque wasashed, the defendant company was not in
existence and it could not be said to have taken eéhbenefit of this contract. In the result, the
Plaintiff's claim must fail. He has his remedy whit he can enforce against the proper persch

The same view was advocated by Honourable Justigemidni, JSC irEdokpolo vs Sem-Edo Wire
Industries Ltd,? that:

It is now a well settled principle of Company Law hat a company is not bound by a pre-

incorporation contract being a contract entered inb by parties when it was not in existence. No

one gan contract as agent of such a proposed compathere being no Principal in existence to

bind.

As to whether there can be a novatibg which the companyfter its registration can then enter into a new

contract, on the same terms as the old contraetpite-1990 judicial opinions appear to be divergbnin Re

Empress Engineering Compariiord Jessel, MR had held thus:
The contract between the promoters and the so-calleagent for the company of course was not a
contract binding upon the company, for the companyhad then no existence nor could it become
binding on the company by ratification, because ihas been decided and as it appears to me well
decided that there cannot in law be an effectual t#ication of a contract which could not have
been made binding on the ratifier as the time it wa. made because the ratifier was not then in
existence...it does not follow from that that actamay not e done by the company after its
formation which make a new contract to the same edtt as the old one, but that stands on a
different principle .°

In Nigeria, inEnahoro vs Bank of West Africa Ltd. plaintiff bank had lent money to the principal
shareholderPrior to the incorporation of the company, the loan wasgferred to the company, and after
formation, a resolution was passed authorizingtthesfer of indebtedness to the new company. Adéer
incorporation, the shareholder as the principalceff obtained a second loan on behalf of the compan
Honourable Justice Lewis, while holding the compéiajle for the 2° loan, however, held that thé' Ioan
cannot be enforced against the new company be@agsbsequent ratification by a company of an ageaém
purporting to be made on its behalf prior to itsriation can only be with the assent of the thirdyp#o the
agreement, and in effect, will be a new agreement:

We do not see that the liability incurred by the seond defendant prior to the coming into

existence of the first defendant, albeit transferrd to the loan accounts of the first defendant...and

no novati%n was in our view pleaded by the plaintff so that the plaintiff cannot now rely upon
novation...

Thus, in Nigeria, novation could not be unilateradffected by the new corporation all by itselfe tthird party
must also give his assent until the decisiorEdokpolo vs Sem-Edo Wire Industries Lidrherein, on 27
October 1975, Edokpolo had executed a pre-incotiporagreement with SEM Nigerian Holding GHBH and
Company Hamburg, (a German company) to create Stn\Wire, i.e., that Edokpolo and the German
Company would own 40% and 60%, respectively in nbe&v Sem-Edo Wire company. The agreement was
incorporated into the memorandum of the new comp#ihg company was incorporated dhBecember 1975.
On 27" February 1976, in breach, the new company aftendtion, allotted part of Edokpolo’s 40% to the
chairman and the solicitor, despite a post-incafon adoption of the share allotment agreemerséyn-Edo
Wire’'s Board of Directors, i.e., that a new contriaad been created between Edokpolo and Sem-Ed® after

. Per Honourable Sowemimo, J.Galigara vs Giovanni Sartori & Co Ltd(1961) 1 All N.L.R. 555, at page 556

. (1984) N.S.C.C. 553.

. Ibid. at 555.

. Howard vs Patent Ivory Manufacturing Co. Ltd(1888) 38 Ch.D. 156.

.16 Ch.D 125.

6. Per Lord Jessel, MR at 16 Ch.D 125, page 128; &se, Kay, J. irHoward vs Patent lvory Manufacturing Co. Ltd.
(1888) 38 Ch.D. 156, at page 1@4rgos (Nigeria) Ltd v Zetters (Nigeria) Pools L{¢1965) NLR 13.

’.(1971) 1 NCLR 180.

8 Ibid. Per Lewis, JSC at page 192.

° (1984) N.S.C.C. 553.

a. A~ w NP
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incorporation on the same terms as the pre-incatjor contract. Upholding the novation, Justice iNaai,
JSC, held that there was nothing to prevent the cenworation from ratifying the pre-incorporatiofiea its
later registratiort:
But there is nothing preventing the company after ricorporation from entering into a new
contract to put into effect the terms of the pre-iorporation contract. This new contract can be in
express terms or can be implied from the acts of thcompany after incorporation as well as from
the minutes of its general meetings and board meetis?

After examining the pleadings, Justice Nnamanifertheld that:
The implication of this is clearly that after incorporation the company...in its meetings entered
into arrangements similar to those contained in thd 975 agreemen

Arguably, in Nigeria, based oBdokpolo vs Sem-Edo Wire Industries Lidthe company by its own post-
incorporation resolution may unilaterally ratifypee-incorporation contract.
VI. The Demand For Statutory Intervention in Resohing the Kelner v BaxterQuagmire.

While the holding inEdokpolo was salutary, by late 20th century, public angstiresj the rule in
Kelner vs Baxterand its progeny had become very |§uthere were various calls for its abrogation and/or
amendments since it worked injustice and, at thg least, impracticalities. As Yves Guyon had adyui¢
would be unwise and un-businesslike for the companwait till registration, before the lease, enymhent,
engagement of professional services and/or bankitiyities could take placeFurther, according to J.H.
Gross:

It is rare to hear of such widespread and common gsition against any aspect of English

Company Law as that against the 100 year old ruleiKelner vs BaxterIt has long been seen that

while there are many good reasons why one person ght not to be bound by the offices of

another who acts without title or authority, there are no practical reasons why such acts should

not be ratified.®

In addition, Professor Agomo’s view was that:

[The rule in Kelner vs Baxtef has been understandably called one of the weakg®bints of English
company law, and one which in one’s opinion reducegudges to a sterile role and made an
automation of them’

To L.C.B. Gower, the rule is out of touch with igaland with modern requiremenfsturther,
Professor Oserheimen Osunbor opined that thereneed to avoid:

The unnecessary expenses incurred in resolving disies connected with pre-incorporation

contracts which no longer posed much difficulty inGhana, England as well as many other

commonwealth countries’

It was based on these concerns that the NigerianR&form Commission in its review of the Nigerian
Company Law recommended a statutory modificatiothefcommon law position along the lines of Ghamaia
Legislation, leading to Section 72 of CAMA.

VII. The State _of Pre-Incorporation Contracts _Under_Civil _and _Statutory Laws EXxisting in

Francophone Countries of West-Africa

!, Per Nnamani, JSC in (1984) N.S.C.C. 553, at page \Bbile relying onTouche vs Metropolitan Railway Warehousing
Co,, (1871) 6 Ch.App. 671.

2 per Nnamani, JSC in (1984) N.S.C.C. 553, at page 561

3, Ibid. per Nnamani, JSC, at page 562g, alsoEdwards vs Halliwell (1950) 2 All ER 1064Heyting vs Dupont(1964) 1
WLR 843;Burland vs Earle [1902] AC 83 (PC).

4 See Osunbor lsupranote 26, at 9-155ee, alspHonourable Justice Karibi-Whyte, JS&8yme Reflections on Company
Law ReformNigerian Business Law and Practice Journal, VONd. 32 July/Dec. 1988.

5, See, Guyossupranote 23, at 165-166.

. SeeGross,supranote 8.

. See Agomosupranote 20, at page 82.

. L.C.B. Gower, THE PRINCIPLES OF MODERN COMPANY LAW,"{&d.) at 282.

. Oserheimen Osunbor, Critique of the Subtle Disitincin Pre-Incorporation Contracts, (1985) 4 JIPF15. (Hereinafter
“Osunbor I1").

10 see Agomosupranote 20, at page 83.
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Nigeria is surrounded by French-speaking Africatioms, known as Franco-phone and/or Franc Zone
countries! it is therefore necessary to consider the intati@iship of these countries’ business laws witt tf
Nigeria. V\ghile Section 72 of the Nigerian CAMA ust® term “promoters,” the UARCCC uses the term
“Founder”:

In Cameroun, for instance, the part that occupyiEingection that once formed part of the protexttor
assigned to the British after the First World Wiésoainherited the rule ifKelner v Baxter’ Generally, in
Franco-phone and/or Franc Zone countries, undetUthilorm Act Relating to Commercial Companies and
Economic Interest Groups of Januaf{ 1998 (UARCCC), there is a distinction betweend@npanies that are
merely formed and (b) companies that have beenddrmnd incorporateti. Thus, under Article 101 of
UARCCC, a corporation is formed on the date th@iiporators subscribe their signatures to the Assiadf the
company. Yet, such a company has no legal perspnacognized by law,since Article 98 of UARCCC
provides that a company acquires legal personalftgn it is registered in the Trade and personapétiyg
Credit Registef.

Further, articles 106-110 of UARCCC state that forcompany that has not been incorporated,
promoters who have entered into pre-incorporatmmracts which they intend to be taken over bycthmpany
after incorporation must inform the members of tmmpany about the existence of such a confratie
disclosure of pre-incorporation contracts must beedeither prior to the signing of the ArticlesAdsociation
where the company must not make public calls fpitahor during the statutory meeting of the compaiere
the company is the one making the calls for putsigital®

Under Article 106(2), &tatement of Acts Done and Commitments Made OnlfBefhthe Company
Under Formation stating the pre-incorporation contracts and thiemmtial liabilities of the new company must
be provided. If the new company is entitled to at8bry Meeting, &tatement of Acts Done and Commitments
Entered Into With Third Parties On Behalf of then@any shall be appended to the Articles and presemted t
the members. If, after this, the members decidgdgo the articles and the Statement, the compadgesed to
have taken over the pre-incorporation contractscamdmitments from the date that company is regsitén the
Trade and Personal Property Credit Regiter.

Further acts done and commitments entered intoetwalb of the company during formation may also
be taken over by the company after incorporatfamce such are approved at the Annual General hgefi
shareholders under the conditions laid down by W&RCCC, unless there is a contrary provision in the
articles™ The meeting shall be fully informed of the natamed scope of each of the acts and commitments
being proposed for take-over by the comp#rihe persons who enter into such acts and commignséall not
vote and their votes shall not be taken into actoudetermining the quorum and majority.

As to companies that are entitled to a statutorgting, the take-over of pre-incorporation acts and
commitments shall be the subject of a special utisol taken during the statutory meeting undercibveditions
laid down by the UARCCC!? Thus, concerning the fate of contracts entered om behalf of a Franco-
phone/Franc Zone company before incorporation uht®eRCCC, pre-incorporation contract entered into on
behalf of a company at this stage could be takem by the company either through the operation cdraract
of agency or by way of ratificatiol?. As stated by Fuashi, the application of the camtaf agency rule
expresses the creation of an agency relationstipdoan agreement generally before the agency isutedt
Thus, from the date of signature on the ArticlesAskociation, company management is taken over from

1. During the 1880's scramble for Africa and as suleof the defeat of Germany after th&\World War, Nigeria became
enclosed by countries (Togo, Republic of Benin, Nigdrad and Cameroon) that were previously colonizeBrance and
the German-colonized nations (Togo and Upper-Caummrihat were ceded to France by the League obNsiin 1919.

2. See Articles 73 and 102 of UARCCC. To, Fuashi, this inisnomer, because these promoters referredraddrs may not
subscribe to memorandum and articles of associatigdhe corporation upon the registration of thenpany. See, Fuashi,
supranote..., at page 69, fn 3.

3, Chapter 37, of the Laws of the Federation of Nig&t958).

4. See, Fuashgupranote 24, at page 73.

®. Ibid per Fuashi, at pages 73-74.

. See Uniform Act Relating to the General Commercéadl, Article 20,et seq.

See, UARCCC Article 106.

. See, UARCCC Article 106; See, Fuashipranote..., at page 74.

. See, UARCCC Article 107.

10 See, UARCCC Atrticle 108.

1 See, Fuashsupranote 24, at pages 74-75.

12, |bid per Fuashi, at page 75.

3 bid per Fuashi.

1 See Article 410 of the UARCCC; See, also, Fuaslpranote 24, at page 75.

15, Ibid per Fuashi
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founders by company executives under Eiggeants sociauxrule, designated by shareholdé&hareholders
may in the Articles of Association or in a separagrument, grant powers to one or more of the pamy
executives, depending on the case to enter intomgoments on behalf of the company which thoughyfull
formed, has not yet been entered into the Trade Rerdonal Property Credit Register, provided theths
commitments are defined and their scope are spdadifithe terms oif referenée.
This creates a Contractual Agency relationship beteen the shareholders (Principal) and the
Company Executives (Agents). Acts which fall withinthe terms of reference granted by the
shareholders will bind the shareholders viz-a-vizhe third parties and the takeover of their acts is
by simple registration of the company in the Tradeand Personal Property Credit Register’

However, where the company executives involve tlewes in acts that are beyond the scope of thestefm
reference, Article 112 of the UARCCC also proviftesthe possibility of take-over by ratificatidriThus, there
can be take-over of pre-incorporation contractsrdyfication, which occurs where acts that the camp
executives carry beyond the scope of their termeefdrence or are unrelated to such terms maybsgtilaken
over by the company under Article 112 of the UARCQ@t, ratification can only take place where shels
been approved by an ordinary meeting of sharet®ldader the conditions laid down by the UARCTI@.
effect, the shareholders are thus the ratifyingnaitly under the banner of the ordinary meefittpwever, the
shareholders involved in such acts shall not bertakto account for determining the quorum andrttagority.’
The above statutory intervention in the Franco-ghoountries is salutary and welcome:
With the possibility of take-over of pre-incorporation contracts provided for by the Uniform Act,
once a contract has been taken over by a duly coitsted and registered company, it is
considered that the company itself entered into theontract from the origin. This discharges the
promoter from any liability on the contract. The promoter will however be unlimitedly liable in
situations where the company does not take-over theontract.

Given the indispensability of certain pre-incorpordion contracts, the attitude of the Uniform Act
towards these contracts can aptly be described asggmatic, and goes a long way to encourage
company floatation...

By allowing the company the possibility to choosehbse pre-incorporation contracts it can take-
over and those to reject, the Uniform Act adopts anore pragmatic attitude towards promoters
and these contracts. This is an area of the law iwhich the Common Law should jettison legal
parochialism and embrace stance like that of the Uform Act over same. In fact, it is one of the
strong points of the Uniform Act, and undoubtedly @n foster economic development by
facilitating the creation of companies®

In sum, under the UARRC, the shareholders, updndistlosure, have the option of ratifying or tduse the

pre-incorporation contracts. However, in decidirfgetirer to ratify or not, interested shareholderstmot vote

at the meeting

VIII.  Pre-Incorporation Contracts Under Section 35(1) of Malaysia Companies Act 1965

The legal position of pre-incorporation contracddifferent in English common law from Malaysian
company law statute, since undéglner vs Baxterrule, pre-incorporation contracts are invalid aashnot be
ratified and adopt the benefits of the contract olthhas been made on its behalowever, statutory
amendments under Malaysia Companies Act 1965 cremkegal presumptionthat the legal status of pre-
incorporation contracts is that it is invalid, withe exception that it can be ratified by virtueSgfction 35(1) of
the Malaysia Companies Act 1965:

“Any contract or other transaction purporting to be entered into by a company prior to its

formation or by any person on behalf of a company ior to its formation may be ratified by the

company after its formation and thereupon the compay shall become bound by and entitled to

. Ibid per Fuashi

. See Article 111 of the UARCCC,; See, also, Fuaslpranote 24, at page 75.

. Ibid per Fuashi.

. Ibid per Fuashi, at page 76.

. Ibid per Fuashi.

. Ibid per Fuashi.

. Ibid per Fuashi.

. Ibid per Fuashi.

. See, Mastura HashirRre-incorporation contract - Company LawAvailable at:https://www.academia.edu/3336504/Pre-
incorporation_contract - Company Lalkast accessed on 10th October, 2014.
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the benefit thereof as if it had been in existencat the at date of the contract or other transaction
and had been a party theretd

While outsiders may suffer total negative effeatder English common law as such contracts canncatifeed
and are unenforceable before the cotitsder Malaysia company law, the outsiders arersedcwhen they
make contracts with a company in good faith, begguie-incorporation can be ratified, and aftefficatiion by
the Board of Directorsthe company becomes legally bound by the confract.
So, outsiders can claim the price of the goodschse of the contract not been approved by directors
outsiders have the right to sue the promoters fergonal liability for breach of the contract

In the Malaysian case ofosmic Insurance Corpn. Ltd. v. Khoo Chiang Pghbefore the company’s
incorporation as a legal entity, Mr. Khoo ChiandReas appointed as the managing director to thepaosin
August 1971 in a pre-incorporation contract betwPeh and the remaining 11 promoters acting as agent
Cosmic. The appointment stated:
“Mr. Khoo Chiang Poh shall be the managing directdor life unless he resigns, dies, or commit an
offence under the Companies Act or is prohibitedldecome a director under the Companies Act for
any offences.”

Thereafter, on 26th of September 1971, Cosmic nesporated and there was a ratification of theoagment
contract with a slight modification to include tfedlowing:
“Resolved that Mr. Khoo Chiang Poh be appointed Maging Director and hold office for life in
accordance to the Articles and Memorandum of Assditin and is responsible to the Board of
Director.”

The court upheld the ratification of the pre-inaangtion contract because the subsequent modifittasion
did not affect or invalidate the appointment of IKoas a director. Further, Malaysian company lalevad a
pre-incorporation contract to be ratified and vafétl even the word or term in the ratification iffedent from
the previous term.

Also, in Ahmad bin Salleh & Ors v. Rawang Hills Resort Sdrh&’ plaintiffs had entered into a
contract to sell a piece of land to defendants, paud of the purchase price had been received aintgfs.
Further, plaintiffs also granted irrevocable powefattorney to defendants for the purpose of faning the
said land representing the ownership between ffainand defendants’. The agreement mentioned that
process will be settled within six months from tthete of the contract or the date the issuance lafe
document for partitioning process. During litigatjoplaintiffs alleged that defendants had breachss
agreement by, inter alia, not being incorporate@mwthe sale and purchase agreement was enteredl freo
court dismissed plaintiffs’ claim even though by ttime the first sale and purchase agreement wesuted,
defendants were not in existence, however, theeaggats were subsequently ratified under s 35 of famies
Acts 1965

It seems that the Nigerian casekmfokpolo vs Sem-Edo Wire Industries Licand the Malaysian case
of Cosmic Insurance Corpn. Ltd. v. Khoo Chiang Pohre on all fours, since the corporation is alldvie
unilaterally ratify a modified pre-incorporationraoact.

IX. Pre-Incorporation Contracts Under Section 47 ofthe Zimbabwean Companies Act (2006)

Zimbabwe corporate law allows for two major excepsi to the common law rule Kelner vs Baxter
i.e., the concept of thetipulatio alteri and Section 47 of the Companies Act. ThusWatson v Gilson

!, Ibid per Hashim at 1.

2, This is a opposed to the situation under the UARREere it is the shareholders that approve theirmmerporation
contract.

3, See, Hashimsupranote 117, at 1.

4. |bid. per Hashim at 1.

®, [1981] MLJ 61. (Privy Council before Lord Edmundues, Lord Fraser of Tullybelton, Lord Searmanrd_&oskill &
Sir Garfiel Barwick, on July 10th & October 15th, D9®rivy Council Appeal No. 13 of 1979]

€, This case was fully discussed by Mastura Haskimpranote 117.

7. [1995] 3 MLJ 211 HIGH COURT (SHAH ALAM) — SUIT NO22140-94, before Honourable JAMES FOONG J on
August 3%, 1995,

8, Also, plaintiffs were estopped from raising tlsstie non-existence of the company because theurtgust before the
trial, accepted the defendants as a legal entitherfirst sale and purchase agreement. See, Hdshimsupranote 117 at
11.

° COMPANIES ACT , TITLE 24 Chapter 24:03 (2006)
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Enterprises & Ors' Honourable Justice Gillespie had to consider ifjiets of a person who contracts on behalf
of a company not yet incorporated. Therein, thertcaiso examined the position of the company bdth a
common law and under the Zimbabwean Companies Augdtice Gillespie stated thus:
“Thus where a person purports to contract as agemt & company which is not as yet formed, the
company upon its incorporation cannot at common lgleaving aside for the moment the relevant
provisions of the Companies Act) purport to ratifjat contract. It could only enjoy the benefits of
that contract were it to enter into a new contratself with the other party'?

Thus, applicable in Zimbabwe is the Roman Dutch leeognizing the concept of tiséipulatio alteriby which
‘where the persons have entered into a contract tfee benefit of a third, the latter may, before the
promise has been revoked, accept it and thus aagairight of action..”

Under the concept of thgtipulatio alteri the third party may accept the benefit even didt not exist when the
promise was made, where such a third party, pdatigua company not incorporated at the time of the
agreement, purports to ratify or adopt the contnaade for its benefit.
In addition, Section 47 of the 2006 Companies Axt provides as follows:
“Any contract made in writing by a person profesgjrio act as agent or trustee for a company not yet
formed, incorporated or registered shall be capablebeing ratified or adopted by or otherwise made
binding upon and enforceable by such company afiehas been duly registered as if it had been
duly formed, incorporated and registered at the &when the contract was made if-

(a) the memorandum on its registration coirta as one of the objects of such company
the adoption or ratification or the acquisition ofights and obligations in respect of such
contract; and

(b) the contract or a certified copy thereisfdelivered to the Registrar simultaneously
with the delivery of the memorandum in terms of §ea twenty-one.”

The statutory provisions in Section 47 have reakigéiention from the learned authors: Jericho Niaid
Timothy Joseph Nyapadiand the view of the learned authors is that, imtZibwe, a company can adopt
contracts made on its behalf before incorporatimviged that it (the company) meets the followiigef(5)
conditions- viz;
a. that the contract is in writing;
b. the person making the contract on behalf of the paom to be formed, irrespective of how he
describes himself must at least profess to acyestdor the company;
c. the memorandum and articles of association mughaoat the time of incorporation the contract
as one of its objects;
d. the contract must be delivered to the registraukaneously with the memorandum and articles of
association and
e. the contract must be legally enforceable.

It must be noted that Nkala & Nyapadi have simylanbinted out that the newly formed company maysefto
be bound by the contratt.

Yet, in Gray v Registrar of Dee¢son 7 September 2007, Gray, a trustee for a companytabde
formed entered into an agreement with one MarigdeoMorris in respect of the sale of an immovabiepprty
belonging to Morris. The sale was successfully aaded by the parties thereto. The purchaser optbperty
was not specifically identified and was referrecatolan Spence Gray acting as trustee for a comgployt to
be formed. The company was incorporated BiN8vember 2007. On ¥aviarch 2008, the company attempted

1,1997 (2) ZLR 318 (HH)

21997 (2) ZLR 318 (HH), at pp325F-326D.

3. Jericho Nkala and Timothy Joseph Nyapadi, Nkal&gapadi on Company Law in Zimbabwe, Zimbabwe Distan
Education College (ZDECO) Publishing House, 19959a63. (Hereinafter “Nkala & Nyapadi”).

4. Ibid. Per Nkala & Nyapadi.

®. Ibid. Per Nkala & Nyapadi, at 59-63.

6, SeeGray and Another v Registrar of Deed#idgment of 30 June, 2010, at page 6.

’. Gray and Another v Registrar of Deeds, Case No: HC 289Media Neutral Citation: [2010] ZWHHC 114Judgment
Date: 30 June 2010). Available at: ttp://ww.zindig/zw/judgment/harare-high-court/2010/114. Lastessed on 1
October 2014.
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to register the documents of transfer, but the dwus were returned with an instruction that thpliagnt
comply with section 47 of the Zimbabwean Comparies of 2006. The court iGray v Registrar of Deeds
first noted that Zimbabwean courts have acceptatl ah common law the promoters of a company pior t
incorporation could individually enter into a catt for the benefit of such company by relying@raphics
Africa (Zimbabwe) (Pvt) Ltd v Rank Xerox Lfiwhere Honourable Justice Adam, had unequivocadlied
that:
“At common law, it is clear that the promoters of acompany prior to incorporation could
individually enter into a contract for the benefit of such company to be formed and on its
incorporation the newly formed company could adopthe contract. Sentrale Kunssmis Korporasie
(Edms) Bpk v NKP1970 (3) SA 367

The court inGray v Registrar of Deedtherefore held that the documents were registrabged orstipulatio
alteri rule, since the trustee had expressly acted ®imterest of the future corporation which lateoptgd and
ratified the purchase.

Further, the courGray v Registrar of Deedalso recognized that Nyapadi and Nkala had stétad
where the company has not complied with provisiohthe Companies Act, the first alternative woulel to
invoke the common law rules Kelner vs Baxtewhich they refer to as being very complicatétherefore, the
court further noted that Nkala & Nyapadi have atedphat the company can under the conceptstipalatio
alteri ratified the pre-incorporation contraicin sum, the court iGray v Registrar of Deedeld that:

This is not the situation in this case as the commgais the prime mover for the acceptance and

ratification of the contract concluded on its belalln casu the requirements of s 47 have not been

complied and it falls for this court to decide ih¢ contract is a stipulatio alteri and if so whether
not it can be adopted and ratified by the compahglid not understand the respondent to dispute the
contention by the applicants that the contract neigged by the first applicant was a stipulatio alte

| take the view therefore that the nature of therdoact has been accepted. In the premises | cannot

find a reason why the first applicant cannot enfarcthe contract. This in my view includes the

registration of title in the cause of the contraitself.

VIIl.  Status_of Pre-Incorporation Contracts Before and Under Section 21 of the South African
Companies Act No 71 of 2008

In South Africa, pre-incorporation contracts arevngoverned by Section 21 of the South African
Companies Act No 71 of 2008, which was signed late on 8" April, 2009 but which came into operation in
April 2011. Jettisoning the common law rule Kelner vs Baxter South Africa has introduced several major
amendments as follows:

(a) Section 71 of the Companies Act No. 46 of 1926,

(b) Section 35 of the Companies Act No. 61 of 1878

(c) Section 21 of the Companies Act, No. 71 of 2008
A review of the very first South African statutomtervention, i.e., Section 71 of the 1926 Southidsi
Companies Act, appeared to have given a companydmeer to ratify preliminary contracts made by the
promoter:

Any contract made in writing by a person professingo act as agent or trustee for a company not

yet formed, incorporated or registered shall be capble of being ratified or adopted by or

otherwise made binding upon and enforceable by suatompany after it has been duly registered
as if it had been duly formed, incorporated and retgtered, at the time when the contract was
made, and such contract had been made without itsughority.

Provided that the memorandum contains as one of thebjects of such company the adoption or
ratification of or the acquisition of rights and ohligations in respect of such contract and that .[a

copy of such] contract has been lodged with the Risfyar together with the application for
registration of the company

11989 (2) ZLR 292(H).

21989 (2) ZLR 292 (H), at 301F

3, SeeGray and Another v Registrar of Deed#idgment of 30June, 2010, at pages 5-6.
4. |bid. at page 6.

®, Ibid.
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Clearly, the 1926 amendment provided all the regoénts for "adoption” of a preliminary contractd arothing
more was required than the strict compliance wightérms: Thus, South African section radically altered the
doctrine of Kelner v. Baxterin its bearing upon pre-incorporation contractg, dxonerating the promoter
irrespective of whether the company was or wasmekistence at the time of the contract, excludiegranty
of authority if the other party knew at the timetioé contract that he had no authofity.
In terms of Section 71 of the 1926 Act, a pre-ipowation contract can effectively be ratified/atimp
by a company, after its incorporation, providedftiilowing requirements are met:
a. the contract is in writing;
b. the person who concluded the contract professed #xt as agent or trustee for a company not
yet incorporated;
c. the memorandum of association of the company contaéd as an object of the company the
adoption of or the acquisition of rights and obligaions of such contract; and
d. a copy of such contract has been lodged with the Bistrar together with the application for
registration of the company?

It appears that the most pertinent requirementaspe be that the memorandum of the company coatbne
of the objects, the adoption or ratification of ttwntract by the company. According to Professoubés this
serves as an important protection to outsiderse(i@t creditors and investors) who may wish tceagtcredit
to or invest in the comparly.
Outsiders who intend to do business with a particalr company can now determine its pre-
incorporation commercial activities by examining tre company’s memorandum. Subsequently,
this information will enable them to make informed decisions with regards to that specific
company.®

Maryke Boonzaier, has submitted that section 7desan important questiofis:

a. Whether it is necessary for the memorandum to daoti@ required object at the time of the company’s
registration, or would it be acceptable if the atijés only absorbed into the memorandum after the
registration of the company.

b. s it possible to remedy the defect by alteringdbmpany’s object clause after its incorporation?

Yet, it appears according to the section 71’s planguage, all that was required was that the mantum must
contain that object at the time of the ratificationadoption of the contact, which meafter the company’s
registratior’

Further the time and mode of ratification as cored under Section 71 were also problematic because
section 71 neither explicitly nor impliedly predmd a specific time period during which the compauayld be
compelled to ratify or adopt the contract. Alsoditl not make provision for the manner of adoptadrthe
contacg. Thus, where a contract did not expresgbylate the time and manner of ratification, theras a big
lacuna:

Finally, in attempting to shield the promoter frgrarsonal liability, section 71 appeared to ledwe t
third party exposed to losses because sectiond hati make provision for the promoter’s liabiliturihg the
interim period—i.e., the time period between the time>afoaition of the pre-incorporation contract andtthree
of ratification of the contract by the company. &, section 71 did not provide protection for thigd party,

!, See Grossupranote 8, at 514.

2, |bid per Gross, at 514 (1972); See, aReak Lode Gold Mining Co. Ltd. v. Union Governmeh®32 T.P.D. 48, at p. 51
(per Greenberg J.). Cemer v. Retief & Bermanl948 (1) S.A. 182. Sekx parte Vickerman 1935 C.P.D. 42%lberts v.
Fick (1935) S. Afr. L.J. 219.

. See, Maryke Boonzaiesupranote 6, at page 13.

. See, Ncubesupranote 12, at 260.

. Ibid. Per Ncubeat 260.

. See, Maryke Boonzaiesupranote 6, at page 14.

. The Nigerian case dEdokpolo vs Sem-Edo Wire Industries Licand the Malaysian case @bsmic Insurance Corpn.
Ltd. v. Khoo Chiang Pohallow the corporation to modify the contract aftecorporation and to unilaterally ratify a
modified pre-incorporation contract

8 See, Maryke Boonzaiesupranote 6, at page 14.

°. Ibid per Maryke Boonzaier, at pages 14-15.

w
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either where the proposed company was never incatgub or where the new company did not ratify thetiact
after incorporatiori.

Between 1926 and 1973, the state of the law intBAfrica was as follows:

(1) If the promoter acts only as an agent, he is hpersonally liable on the contract.

(2) Where it seems from the facts of the case thétie promoter did not act merely as agent, but
contracted personally, albeit as a trustee, or osteibly for the benefit of the company, he is
himself liable on the contract and can sue on it itnis own name? The promoter is released from
his personal liability after the company has confimed the preliminary contract.

(3) If the conditions of section 71 are complied \h, the company may ratify pre-incorporation
contracts.

(4) Even where the requirements of section 71 havet been complied with, it seems that the rules
of Roman-Dutch law might still apply (despite the sction), so that the company can adopt the
preliminary contracts where the promoter contractedon its behalf®

Earlier on, inMcCullough v Fernwood Estaté the Appellate Division of South Africa, while
upholding the applicability oKelner vs Baxterrule in South Africa also upheld tls¢ipulatio alterirule as an
exception. Thus, Roman-Dutch law rule that an agesd for the benefit of a third party allows th@moter to
contract independently for the benefit of the fataompany, not necessarily in the capacity of anggnd so,
the contract when duly accepted by the companyFarse benefit it was created becomes fully enfdriesga

Further, section 50 of the South Africa Companies No. 46 of 1952 made some amendments by
adding the following words:

“...and that a copy of such contract, has been lodigégth the Registrar together with the application

for registration of the company

In addition, in 1963, section 9 of the South Afritampanies Act No. 14 of 1983%Iso made some amendments
by adding the following words:
“...and that_two copies of such contract, one of ahishall be_certified by a notary public or by a
subscriber to the memorandum, have been lodged whth Registrar together with the application for
registration of the company

Thus, according to Maryke Boonzaier,
In light of the experience gained since 1926 abdhé operation of Section 71, the legislature might
have thought it essential that, before the adoptionratification of such a contract by the compang,
copy of it (and after 1963, a certified copy of ghould be made available in the Companies Registry
for any interested person to inspect or obtain gpgoThe registry would thus be an alternative place
for inspection and place moreover where a copylw tontract could be obtainetl

In 1963, the South African government inauguratesl WYan Wyk de Vries Commission to examine the 1926
Companies Act and to consolidate all the amendmanid propose reforms. The Van Wyk de Vries
recommendations and repontere enacted as the 1973 Companies Act. The amidadein Section 35 of the
1973 Companies Act provided thus:

! Ibid per Maryke Boonzaier, at page 15.

2, According to Gross, If the promoter wishes togran action on the contract, or set it aside leefloe company is formed,
he must sue in his personal capacity, and notdrcapacity as trustee. See, Gregpranote 8, at fn 13 (1972); See, also,
Ackerman v. Burland and Milunsky(1944), W.L.D. 172.

3. Ibid per Gross, at 515-516 (1978x parte Vickerman & Oth, 1935 C.P.D. 42%x parte Bland Properties (Pty.) Ltd.
1945 T.P.D. 37.

41920 AD 204.

® See, Maryke Boonzaiesupranote 6, at page 10.

. South Africa Companies Act No. 46 of 1952,

. South Africa Companies Act No. 14 of 1963

. See, Maryke Boonzaiesupranote 6, at page 18.

. Van Wyk de Vries recommendations and report aated in SOTH AFRICA COMPANY LAW FOR THE 21
CENTURY: GUIDELINES FOR CORPORATIONS LAW REFORM GN 118%@6493 OF 23 JUNE 2004 (also referred
to as “THE COMPANY LAW POLICY PAPER”) at 33

© o N o
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Any contract made in writing by a person professit@act as agent or trustee for a company not yet
incorporated shall be capable of being ratified adopted by or otherwise made binding upon and
enforceable by such company after it has been dulgyorporated as if it had been duly incorporated
at the time when the contract was made and suchtcact had been made without its authority:

Provided that the memorandum on its registration ntains as an object of such company the
ratification or adoption of or the acquisition ofights and obligations in respect of such contraatyd
that two copies of such contract, one of which shiaé certified by a notary public, have been lodged
with the Registrar together with the lodgement forgistration of the memorandum and articles of
the company

Despite this amendment, Maryke Boonzaier had nibteid
It is evident that Section 35 does not reflect sigficant modifications made to its predecessor
(Section 71 of the 1926-Act). Trivial changes suds the words ‘on its registration’ were inserted
in section 35 of the 1973-Act,...These words weraciuded in the section to prevent subsequent
insertion of the object into the company’s memorandm after its registration. The question that
arose in the Sentrale Kunsmiscase with regards to the exact time when the objeenust be
absorbed into the memorandum has therefore been resdied by Section 35

The amendments in the Companies Act, No. 71 of Zi@&ed with a definition of a pre-incorporatioontract
in Section 1:
“an agreement entered into before the incorporatiof a company by a person who purports to
act in the name of, or on behalf of, the company, ith the intention or understanding that the
company will be incorporated, and will be thereafte be bound by the agreement.

Section 21 of the Companies Act, No. 71 of 2008idgavith Pre-incorporation contracts now providess:
21. Pre-incorporation contracts

(1) A person may enter into a written agreement irthe name of, or purport to act in the name of,
or on behalf of, an entity that is contemplated tde incorporated in terms of this Act, but does not
yet exist at the time.
(2) A person who does anything contemplated in suestion (1) is jointly and severally liable with
any other such person for liabilities created as pvided for in the pre-incorporation contract
while so acting, if-
(a) the contemplated entity is not subsequently imeporated; or
(b) after being incorporated, the company rejects ay part of such an agreement or
action.
(3) If, after its incorporation, a company enters nto an agreement on the same terms as, or in
substitution for, an agreement contemplated in sulesction (1), the liability of a person under
subsection (2) in respect of the substituted agreemt is discharged.
(4) Within three months after the date on which a ompany was incorporated the board of that
company may completely, partially or conditionally ratify or reject any pre-incorporation
contract or other action purported to have been mad or done in its name or on its behalf, as
contemplated in subsection (1).
(5) If, within three months after the date on whicha company was incorporated, the board has
neither ratified nor rejected a particular pre-incorporation contract, or other action purported to
have been made or done in the name of the compangt on its behalf, as contemplated in
subsection (1), the company will be regarded to hawatified that agreement or action.
(6) To the extent that a pre-incorporation contractor action has been ratified or regarded to have
been ratified in terms of subsection (5)-
(a) the agreement is as enforceable against the cpamy as if the company had been a
party to the agreement when it was made; and
(b) the liability of a person under subsection (2)n respect of the ratified agreement or
action is discharged.
(7) If a company rejects an agreement or action céemplated in subsection (1), a person who
bears any liability in terms of subsection (2) forthat rejected agreement or action may assert a

!, See, Maryke Boonzaiesupranote 6, at page 21.
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claim against the company for any benefit it has reeived, or is entitled to receive, in terms of the
agreement or action

As can be seen above, the main criticisms of Se&tof 1973 Companies Act were that (a) it fatiegrovide
for promoter liability and (b) it also failed toquide sufficient third party protectiorThus, Section 21 of 2008
Companies Act sought to address these issues by:
“...firstly inserting provisions that stipulates that any person who enters into a pre-incorporation
contract, in the name of, or on behalf of an entitythat is not yet incorporated, is jointly and
severally liable for liabilities created in the preincorporation contract, if the contemplated entity
is not subsequently incorporated or after being inerporated, the company rejects any part of
that agreement. The promoter will therefore be persnally liable in the above circumstances?

The 2008 amendment also made provision for theifspgxeriod within which the companies are to decid
whether or not to ratify and adopt the pre-incogpion contract:
(4) Within three months after the date on which a ompany was incorporated the board of that
company may completely, partially or conditionally ratify or reject any pre-incorporation
contract or other action purported to have been mad or done in its name or on its behalf, as
contemplated in subsection (1).

In Maryke Boonzaier’s opinion,

This provision is in the interests of both third paties and companies. It affords the company a
fair amount of time in which to apply its attention and reach a decision with regards to the pre-
incorporation contract before liability is imposed on it. In the same vein, third parties will only
have to wait a maximum of three months for the comgny’s decision in this regard®

Further, section 21(5) provides for deemed/impigiication after three months:
(5) If, within three months after the date on whicha company was incorporated, the board has
neither ratified nor rejected a particular pre-incorporation contract, or other action purported to
have been made or done in the name of the compangt on its behalf, as contemplated in
subsection (1), the company will be regarded to hawratified that agreement or action.

In addition, the old section 35 of the 1973 Comparict that required the lodging of the pre-incogpion
contract with the Registrar robs the company asduisiness partners of confidentiality. SectioroP2008 Act
has abrogated this requirement:
The requirement to lodge copies of the pre-incorption contract was...detrimental to companies,
because it robbed companies and their contractualtpers of confidentiality of their agreements,
and possibly exposed them to unfair practices sastundercutting by competitofs

The decision to remove the lodging of pre-incorfiorarequirement was necessary because he company’s
privacy in its pre-incorporation contracts outweigirotection to third parti€s.
Finally, if the company, after taking the benefitthe pre-incorporation contract, can be suedtter
accrued benefit should it decide not to ratify tbatract:
(7) If a company rejects an agreement or action céemplated in subsection (1), a person who
bears any liability in terms of subsection (2) forthat rejected agreement or action may assert a
claim against the company for any benefit it has reeived, or is entitled to receive, in terms of the
agreement or action

IX. Reform of Pre-Incorporation Contracts Rule in Canada

Like all common law countries, the Canadian legatesm also experienced the stringent effect of the
rule in Kelner vs Baxter Reforms of the corporation law commenced in Oaotare., the commercial and
business capital of Canada, when a Select Comnufttiee Legislative Assembly was appointed in Ju865

. Ibid. per Maryke Boonzaier, at page 30.
. Ibid.

. Ibid. per Maryke Boonzaier, at page 31.
. Ibid. per Maryke Boonzaier, at page 29.
5, See, Ncubsupranote 12, at 260-261.
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(hereinafter "the Lawrence Committeé"The Select Committee submitted its report in fqB@reinafter "the
Lawrence Report"), and this formed the basis of@mgario Business Corporations Act of 1968, whictiurn
was revised and modified as Ontario Business Catjpmrs Act of 1970 (Hereinafter "the OBCA"Dn this
development, Bruce Welliflgommented that:
The 1970s saw the most important and widespread wavof reform in Canadian corporate
history. It all began when Ontario, Canada's most ppulous, most industrially and commercially
active province completely reformed its corporatedw. The ancient and out-moded letters patent
was discarded. The English model, which was 125 ysaold by then, was rejected as being
outdated as well. An entirely new type of corporateconstitution was adopted, primarily drawn
from the New York statute.”®

The Lawrence Report clarified and simplified thentoon law position on pre-incorporation contractis, in
turn, led to the reform of corporation laws in m@tnadian ProvincesFurther, in July 1973, following the
apparent success of the OBCA, and further to thek wéthe Task Force on Corporate L{uereinafter "the
Dickerson Committee"), a report (hereinafter "the&ekBrson Report”) was released which led to thés19
enactment of the Canada Business Corporation Ameifafter "the CBCA"{.Similarly in 1980, the Alberta
Institute of Law Research and Reform's refamn the reform of corporation law led to the enamtimof the
Alberta Business Corporations Act ("ABCAY.

In 1967, the Lawrence Committee, after reviewing @ntario Business Corporations Act (O.B.CA.),
recommended that a corporation should have thempd adopt pre-incorporation contracts, and thmil the
corporation adopts the contract, the promoter shballiable’? According to Lawrence Report

Section 5. Pre-incorporation Contracts-?

...The Committee recommends, however, that the s@léed rule in Kelner v. Baxter should be

repealed in that the Ontario Act should provide tha a company may by its unilateral act, whether
express or implied, be permitted to adopt and therfere take the benefit and assume the liabilities
of a contract made in its name or on its behalf por to incorporation.

The promoters should cease to be liable under anyutract so adopted by a company. Pursuant
to these rules it would follow that promoters would bear the risk of non-adoption of pre-
incorporation contracts — a risk which is properly inherent in the role of promoter. Companies,
on their part, would be free to assume the benefitsf pre-incorporation contracts made on their
behalf. The Act should provide that in cases wherthe contract is not adopted by the company,
the company should be required to restore to the mmoters, in specie or otherwise, any benefit
acquired by the company under the pre-incorporationcontract not adopted after incorporation.

1.5.8. These recommendations, however, do not fullsesolve the difficulties arising in pre-
incorporation contract situations. Circumstances cald exist, it seemed to the Committee, in
which a company should not be permitted, by non-aduion, to avoid obligations under pre-
incorporation contracts made on its behalf and, coversely, the promoters should not, in some
circumstances, be freed from liability because theompany adopts the contract. For example, if
the promoters in fact become the sole or dominanthareholders and directors of the company on

1, Lawrence Committee’s Interim Report of the Selecm@ittee on Company Law, (Toronto: Ontario’s Queddrinter,
1967)

2 Ibid.

. Ontario Business Corporations Act. R. S.0. 19783c.

. See Bruce Welling, Corporate Law in Canada: The @xvg Principles, 2nd. ed., (Toronto: Butterworth895).

. Ibid. Per Bruce Welling, at 47.

. See Prasidh Raj Singh, supra note 39, at 4.

. See lvan R Feltham, Q.C. & William R. Rauenbuscliré®@ors' and Officers' Liabilities in Canada" (1976) 1 Can. Bus.
L. J. at 32 1-323.

8 R.W.V. Dickerson, J.L. Howard, & L. Getz, Propasfidr a New Business Corporations Law for Canada@ilckerson
Report) (Ottawa: Information Canada, 1971).

°  The Canada Business Corporations .4ct, (the CBC A)®R. $ 974-7 5-76 (Can), c. 3 3. (Now amended atreada
Business Corporations Act, R.S.C. 1985 c. C-44))

10 Alberta Institute of Law Research and Reform (mserta Law Reform Commission)'s Proposals for a Mdberta
Business Corporations Act Vol. 1 (Edmonton: ILRR, 1980)

1 The Business Corporations Act, S.A., 198 1, ¢ B: 1

2 See, Section 20 of the 0.B.C.A.1970

13 See, Section 5 (Pre-incorporation Contracts) inreace Reporsupranote 163.

N . o 0. b~ w
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whose behalf a pre-incorporation contract was entexd into, should the contracting party not
have the right to enforce contractual liability aganst either the company or the promoters as the
contracting party may elect? We therefore recommendhat the Act be amended to include a
provision to the effect that a contracting party my make an application to a judge of the High
Court of Ontario designated by the Chief Justice ofthe High Court for an order that the
promoters and the company will be jointly and seveally liable under a pre-incorporation
contract if, under the circumstances, it is just ad equitable in the interests of the contracting
party for such liability to be imposed.

To a large extent, the Lawrence Committee adogtedhblding of Justice Shake imdianapolis Blueprint &

Manufacturing Co. v. Kennedy et athus:
"Manifestly no formal resolution of a board of directors is required to effect a ratification; yet
something more is demanded than a mere acceptanoé benefits which the corporation has no
power to reject without uncreating itself. We belige the rule applicable may be more clearly
stated as follows: A corporation may, in the absemcof a charter or statutory provisions to the
contrary, make a promoters' contract its own in thesame manner that it might itself enter into a
contract of a similar nature as one of the originalcontracting parties...This pre-supposes that
there may be an implied ratification under some sitations..."

The Dickerson Committee, considered several lanrnefcommittees’ reports globalfyand thereafter
drafted the 1975 amendments to the C.B.C.A., winighroved upon the 1970 amendments to the O.B.C.A.
First, it noted that:

17. We would include in this category incorporationby designating number. The idea is

scarcely profound but it should be useful. The vadiity of pre-incorporation contracts is a simple

and long-overdue reform which expedites corporate fpmotion and removes a trap into which the
unwary often fall....*

The Dickerson Committee decided to introduce a 8ewation 2.10 into the OBCA

68. Section 2.10 is new, and is designed to changhat is widely acknowledged to be the
unsatisfactory state of the common law. Under existg common law rules, a corporation cannot
ratify a contract purportedly entered into on its behalf before its incorporation Kelner v. Baxter
(1866) LR 2 CP 174; Repetti Ltd. v. Oliver-Lee Ltd.(1922) 52 OLR 315. Nor can it adopt such a
contract; to become bound it must renegotiate a figh contract after incorporation: Natal Land
Co. v.

Pauline Colliery Syndicate [1904] AC 120.

69. At common law, a person dealing with a promotecan find that not only does he not have a
contract with the corporation, but he has none withthe promoter, either because the latter
expressly disclaimed liability, as in Dairy Supplis Ltd. v. Fuchs (1959) 28 WWR 1, or because the
court concluded that it was not the intention of tle parties that the promoter should become
liable, as in Black v. Smallwood (1966) Austr. Args Reports 744. The theory in such cases seems
to be that the person dealing with the promoter inénded to look to the corporation as his debtor
and he cannot later turn round and select a more dtable alternative. In practice, this means that
a great deal may turn upon the form of a

contract and minor differences in wording may be deisive of the rights and liabilities of the
parties And with oral contracts there are difficulties of proof and problems of conflicting
testimony. Although the thirdparty may sometimes hae other remedies against the promoter—
see Wickberg v. Shatsky (1969) 4 DLR (3d) 540—thesee not always adequate substitutes for
contractual remedies.

1 (1939) 215 Ind. 409, 19 N.E. 2d 554

2, See also Ballantine, On Corporations (Rev. Ed. 19463 et seq.; Lattin, The Law of Corporationss@9p. 100 et seq.;
and Lattin & Jennings, Cases And Materials on Cotpora (3rd Ed. 1959) p. 236 et seq.; Baker & Careyse€aand
Materials on Corporations (3rd Ed. 1959) p. 71leet s

3, See, e.g., Cohen Report: Report of the Committe€@mpany Law Amendment, Cmd. 6659, United Kingdon#519
Ghana Report: Final Report of the Commission of Engmito the Working and Administration of the Pres@ompany
Law of Ghana, 1961; and Jenkins Report: Report ofGbmpany Law Committee, Cmd. 1749, United Kingdon$219
amongst others.

4. See Paragraph 17 of the Dickerson Repogiranote 170.
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70. The general effect of s. 2.10 is to declare théne promoter is liable on a pre-incorporation
contract unless he takes adequate steps to procuagloption by the corporation, or he makes an
express disclaimer of liability, or a court makes a order relieving him of liability. The
justification for this approach is that, as a matte of business reality, the promoter is usually in
control of the pre-incorporation and immediate postincorporation process and is able to protect
himself.

71. If the promoter wishes to escape his obligatisrunder the contract (and forfeit its benefits), he
may, under subsection (2), procure the adoption dhe contract by the corporation, if the contract
is in writing.

The reason for the provision that only written contacts are susceptible of adoption is simply that
this seems the only way of ensuring full disclosuref the terms of the contract, which is an
essential protection for the corporation. The corpaation will have to make a deliberate decision
to adopt the contract—surely the least that the sh&holders are entitled to expect—and the onus
will be placed squarely on the promoter to ensurehtat this is done.

72. If the corporation does adopt the contract pursant to subsection (2)(a) then, by subsection
(2)(b), the promoter ceases to be bound by or entd to the benefits of the contract. It is obvious,
however, that a promoter can evade liability by prauring the adoption of the contract by a shell
corporation with insufficient assets to meet its oligations under the contract. Section 2.10(3)
accordingly permits a third party to apply to court for an order that, in effect, renders the
purported adoption either wholly or partially ineff ectual, and authorizes the court to impose
liability upon the promoter notwithstanding the adoption of the contract by the corporation.
Section 2.10(3) also permits imposition of liabilit upon a corporation that has not adopted the
pre-incorporation contract. The effect of this maywell be to give the third party a choice of
debtors where ordinarily there would at best be onl one. Nevertheless, we think it is desirable to
confer a wide discretion upon the court to make adjstments. The courts will clearly not impose
liability upon the corporation where the promoter has no effective control over it and the other
party's sole basis for seeking an order is that his stuck with an unsubstantial promoter. On the
other hand, a fraudulent promoter should not be albwed to evade his obligations by hiding
behind a corporation that he in fact dominates.

73. But s. 2.10(3) does not authorize the impositiof liability upon a promoter who has expressly
and in writing disclaimed liability, whether or not the corporation has adopted the contract. The
inclusion of an express written disclaimer should ke the third party fully aware of the kind of
arrangement he is getting himself into, and thereeems no case for allowing the court to override
the provisions of the disclaimer. On the other handa valid disclaimer will not prevent the court
from imposing liability upon the corporation in an appropriate case, even if it has not adopted the
contract.

It noted the "unsatisfactory state of the commant' laf pre-incorporation contracts, and endorsed the
recommendation of the Lawrence Committee that tbenpter should be held liable until the aogiion
adopts the contract, but added that the prenstould be able to contract for an express wait/éability,
and that a court should have the power to ortiet the promoter be relieved of liabilttfhe rationale
provided by the Dickerson Committee for promdiegrility prior to adoption by the corporation wtat

"as a matter of business reality, the promoter is wslly in control of the pre-incorporation and

immediate post-incorporation process and is able tprotect himself:"?

The Committee also recommended that a corporatimuld be able to validly adopt only written
contracts because:

"this seems the only way of ensuring full discloswe of the terms of the contract, which is an

essential protection for the corporation’®

1. Poonam Puri, The Promise of certainty in the ¢dRre-incorporation Contracts, Canadian Bar Review,8@® pp. 1051-
1064, 2001.

2, See Paragraph 17 of the Dickerson Reogtranote 170.

3 .

. Ibid.
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X. Pre-Incorporation Contracts in Sri Lanka and Nepal
Even in Sri Lanka section 23 of the Companies Aakes provisions for pre-incorporation contracts
and ratification of pre-incorporation contract viitispecified period:
23. (1) For the purpose of this section and sectiser24 and 25 of this Act, the expression “pre-
incorporation contract” means —
(@) A contract purported to have been entered intoby a company before its
incorporation;
(b) A contract entered into by a person on behalf foa company before and in
contemplation of its incorporation.
(2) Notwithstanding anything to the contrary in any law, a pre-incorporation contract may be
ratified within such period as may be specified irthe contract or if no such period is specified,
within a reasonable time after the incorporation ofsuch company, in the name of which or on
behalf of which it has been entered into.
(3) A pre-incorporation contract that is ratified under subsection (2), shall be as valid and
enforceable as if the company had been a party theé contract at the time it was entered into.
(4) A pre-incorporation contract may be ratified by a company in the same manner as a contract
may be entered into on behalf of a company under séon 19

In Nepal also, section 17 of the Nepalese Compakieslefines a pre-incorporation contract thus:
Section 17 (1) A contract made prior to the incorpmation of a company shall be a proposed
contract only, and such contract shall not be bindig on the company.
(2) If, prior to the incorporation of a company, ary person carries on any transaction or borrows
money on behalf of the company, such person shaletpersonally liable for any contract related
with the transaction so carried on, subject to Sulsection (3).
(3) If, within the time mentioned in any transactims or within the reasonable time after the
incorporation of a company, the company, through & act, action or conduct, accepts any act,
action or conduct, accepts any act, action to borming done or made prior to the date of
authorization to commence its transactions orendorses such act or action, that transaction
shall be binding on the company and the other con#icting party; and the person carrying out
such act to action shall be released from the pemsal liability to be borne pursuant to Sub-
section(2).

XI. Evaluation of Section 72 of the CAMA
According to Kigho-Oyolo Mard,the present legal position of pre-incorporatiomtcacts is to the
effect that a company may ratify such contractsnmorporation, and before such ratification, a poten who
had entered into such a contract shall be pergobalind except where an express agreement to thteacp
exists, i.e., that he would not be so bound. Secand conversely, the benefits accruing from sucloraract
inures to the promoter, unless the corporationd#ecio ratify the contraét.
Interpreting Section 72(1) of CAMA, Agomo has sthtkat:
Sub-section (1) like Section 13(1) of Ghana Compas Code 1963 has abolished the rule Kelner
vs. Baxter Ratification is now possible unlike the positiorat common law. But ratification is not
automatic and it is not compulsory. It is entirely at the discretion of the company. Upon
ratification, however, the company becomes subjetd the liabilities and is entitled to the benefits,
from the contract. This means that it can enforcets right by legal action and vice versd

According to Kiser D. Barne¥Section 72(1) has completely hurtled the diffiestiin legal theory
disallowing a ratification of a contract made orm&ié of the company prior to its incorporation. Tingustice
and unwarranted technicality of enabling a comp@angleny contractual liability when the directingnus who

1 Law net Government of Sri Lanka,
http://www.lawnet.lk/sec_process.php?chapterid=3@WC7A&sectionno=23&title=Companies%20Act&path=7
(Accessed 18October 2014).

2, Kigho-Oyolo Maro, Principles and Practice of Niga Corporate Law and Management, (Comfort Hills LRmblishers,
32009) at 15-16. (Hereinafter “Maro”).

. Ibid.

4. See Agomosupranote 20, at page 84.

®. KISER D. BARNES, CASES AND MATERIALS ON NIGERIAN COMPAX LAW, (Obafemi Awolowo University
Press Ltd 1992), (Hereinafter “Barnes”).
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promoted and incorporated the company are stillahes who stand to benefit from the technicalitye t
statutory innovation were in accord with commeroéality*

Another feature of Section 72(1) of CAMA is the &tian of the distinction betweeKelner vs. Baxter
and Newborne vs SensoliThis is basically for the benefit of the third fi@s who may be unaware of the
promoter’s style of executing the agreenieNevertheless, sub-section (1) of section 72 gleairthnged the law
by abolishing the distinction betwe&elner vs. BaxtelandNewborne vs Sensolids well as the second arm of
the ruIe4inKeIner vs. Baxterby according the discretion on the new companyatidy the pre-incorporation
contract.

Yet, section 72(1) of CAMA has some significant fems. First, it does not contain specific
provisions as to the time period for the ratifioatiof the pre-incorporation contractSecond, there are
problems posed by the separate legal personalityimited liability characteristics of a compahgor instance,
while Section 37 of CAMA prescribes that a compaguires contractual capacity from the date of its
incorporation, Section 72(1), in turn, gives thenpany power to ratify acts done before it had aeglithe
capacity to do the same thind.o Agomo, this conflict is not cured by the usetw phrase: “..as if it has been
in existence at the date of such contract” in ®eci2(1)® Therefore, Professor Agomo submitted that the
conflict could be resolved by the insertion of #ulitional words—fiotwithstanding any other provision to the
contrary in this or any other statut& between the words “and” and “thereupon” to r@adollows:

72. (1) Any contract or other transaction purpaytio be entered into by the company or by any

person on behalf of the company prior to its foioratmay be ratified by the company after its

formation and thereupomotwithstanding any other provision to the contraiip this or any other
statute the company shall become bound by and entitlethéobenefit thereof as if it has been in
existence at the date of such contract or othes#wtion and had been a party thePeto.

With the above amendment, the lacunae will be aém&rd—neutralizing both the legal personality
obstacle and the doctrine of agency, and of prieftgontracts to give the issue the special treatriteleserves.
In addition, by making ratification discretionatile common law objective of protecting the unfornsechpany
from unfair and unconscionable gains has been pres&

Finally, in practice, section 72(1) of CAMA when ployed by an astute but unscrupulous
promoter/incorporator may work disadvantage agaimstl parties. The concept of separate legal gy
expounded irBalomon v. Salomo®& Co. Ltdwill work to separate the promoter from the corpiora Where
the third party would have been able to fully rgzchis losses from the incorporator, but the lessyhnt
company has ratified the pre-incorporation, with #ffect that there can be no reversal on theaatibn, the
third party gets short-chang&d.This has led commentators to suggest the reqaineat the third party’s
consent be obtained prior to the ratification by tompany? In Agomo’s view:

A suggestion has been made that “a possible wayaifoiding this absurdity is by seeking an order

of apportionment from the court as obtains under Setion 14(3) of the Canadian Business

Corporations Act.”**

The only snag is that the Nigerian CAMA does nattad similar provisions to Section 14(3) of the
Canadian Business Corporations Att.

Concerning sub-section (2) of Section 72, this wacted to provide covering for the third party, so
that the third part’s contract will never be a iyllin effect, the artificial distinction ilNewborne vs Sensolis

. Ibid per Barnes, at 58-59.

. See Orojosupranote 22, at 98-99.

. See Agomosupranote 20, at page 85.

. Ibid. Per Agomo, at page 87.

. Ibid.

Ibid.

. Ibid.

. Ibid.

. Ibid.

10 Ibid. Per Agomo, at pages 87-88.

1 11897] A. C. 22.

12 see Oserheimen Osunbor, The Status of Pre-Inadipo Contracts, The Doctrine of Constructive Natibe Ultra-Vires
Doctrine and the Rule in Royal British Bank vs Turciidimder the Companies and Allied Matters Decree 189Baper
Presented at a Workshop on the Companies and Allatters Decree, 19-23 March 1990. (Hereinaftendi@or 1117)

13 See Agomosupranote 20, at page 88.

14 See Osunbor llsupranote 199; See, also, Agonsupranote 20, at page 88.

15, Ibid. Per Agomo, at page 88
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now a historic relic. The third party may choosegto after the company, but, if the company decinatsto
ratify after registration, the third party may pueshe promoter to the fullest.
XIl. Effectiveness rule (ut res magis valeat quanpereat)

It is a rule of law that the legislator intends th&erpreter of an enactment to observe the maxines
magis valeat quam peredit is better for a thing to have effect than ®rhade void). He must thus construe the
enactment in such a way as to implement, rather dedeat, the legislative purpose. As Dr Lushingtanit in
The Beta®

. If very serious consequences to the benefi@all reasonable operation of the Act necessarily
follow from one construction, | apprehend that, ueds the words imperatively require it, it is thetgdu
of the court to prefer such a construction that resajis [sic] valeat, quam pereat

The rule requires inconsistencies within an Adbéareconciled. Blackstone said:

'One part of the statute must be so construed by arther, that the whole may, if possible, standut
res magis valeat quam pereat

It also means that, if the obvious intention of émactment gives rise to difficulties in implemdiuta,
the court must do its best to find ways of resajuvinese.

An important application of the rule is that an Asttaken to give the courts such jurisdiction and
powers as are necessary for its implementatiom éweugh not expressly conferrétt.is therefore submitted
that Nigerian judges should adopt theres magis valeat quam pereatle, and, by so doing, decide cases
involving pre-incorporation contracts by resortlack to the concept of tistipulatio alteri by which —

‘where the persons have entered into a contract tfee benefit of a third, the latter may, before the

promise has been revoked, accept it and thus aagairight of action..”

To reiterate, under the concept of dtgulatio alteri the third party may accept the benefit even didt not
exist when the promise was made, where such a phirty, particularly a company not incorporatedhattime
of the agreement, purports to ratify or adopt thietiact made for its benefit.

Xlll.  Conclusion

With the recent global economic downturn, Intermaal Oil Corporations (IOC3)are increasingly
focused on exploring business opportunities inaegiwith significant projected growth opportunitesch as
Africa and Asia® Several I0Cs have recently flocked to Nigeria,ranpnent West African country, with the
recent stable political climate, immense populatiaimout 170 million), and projected double digibgth rate,
and so the country has quickly become a destinati@moice for small and large international conmipanalike,
seeking to take advantage of the perceived busimgssrtunities thereihlt therefore, necessarily follows that
Nigeria must brace up its corporate laws to takeaathge of the Foreign Direct Investment (FDI) thdt help
boost and sustain the Nigeria economy, and thereisther veritable means than providing sufficiand
beneficial protections for the I0Cs seeking to f@mna incorporate businesses in Nigeria.

It is possible to simply adopt common law rulesqtiity, without statutory intervention. For instanc
as pointed out by Prashid Raj Sifigh India, Section 15(h) of the Indian Specific RElAct,” allows the
company to enforce the pre-incorporation contrgeirsst the thirds parties.

Further, similarly, under the provisions of sectib®(e) of the Indian Specific Relief Act, specific
performance may be enforced against a company vitsgpeomoters have, before its incorporation, esténto
a contract for the purpose of the company and socitract is warranted by the term of incorporatidrthe
company by inclusion in the article of associatiiis however necessary that the company in sucésa must

1, (1865) 3 Moo PCC NS 23, 25

2 (Blackstone 1765, i 64)

3, Buckley v Law Society (No 71984] 1 WLR 1101.

4. See, Nkala & Nyapadiupranote 129, at 59-63.

®. The term Corporations and companies are usediraegeably in this paper and they both refer toesémimg—registered
entity used by shareholders to carry on businefsavéeparate personality aside from the busingssrs.

€. Akinbiyi Abudu, Taxation of Expatriates in Nigari-Trap for the Unwary, in Ernst & Young: Our Afrit&ootprints. Tax
focus News and updates across the African contiissnt 5, Vol. 51, 2011. Available at: http://emeggnarkets.ey.com/wp-
content/uploads/downloads/2011/11/Tax_Focus_Vopd1.

’. See, Akinbiyi Abudusupranote at 19.

8 See, Prashid Raj Singh, supra note 39, at 6.

®, Section 15(h) of the Indian Specific Relief ACS6B.
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have accepted the contract after its incorporadioth communicated such acceptance to the other fmathe
contract:

We here make the following suggestions to bringeNaylaw at par with contemporary common law
countries. First, Nigerian CAMA must make similapypisions to govern within which the company isratify
or reject the pre-incorporation contracts so thatthird party who has interest in the contact toak for other
means to enforce the contact and protect his isttere

Second, the CAMA must make provisions for deeméifigation, i.e., if the corporation fails to raif
within a certain period, the third party should uaes that the inaction of the new corporation isiraplied
ratification. In Nigeria, we suggest three (3) miogtace period because of inflation. If the injpegty were to
wait for a longer time, the high rate of inflatiovould have made benefits of the contract nonsehsica
valueless.

The CAMA should also make that the value of the-quetract must be stated in the objects and
memorandum of association of the company, espgcidiiere the value of the pre-incorporation contriact
equal or greater than the total value of the atbghares of the company. This is so that thd trarties can
apprise themselves of the value of the pre-incafmm contract towards enabling them to make infmm
decisions.

It is also suggested that where the value of tleiqrorporation contract is equal or greater than t
total value of the allotted shares of the companyotarized copy of the pre-incorporation contmacist be
lodged with the Corporate Affairs Commission (CAC).

It is also suggested that in meetings where theelbéders or the Board of Directors are deciding
whether or not to ratify the pre-incorporation gawt, interested members or directors shall nog \atsuch
meetings.

In addition, we also suggest that where the compajects the pre-incorporation contracts, the third
party should be given rights to pursue both themuter and the company, especially where the compasy
taken the benefits of the pre-incorporation contrac

In these days of sophistication, provisions must dle made for the promoter to waive his liabitigy
expressly contracting out of liability imposed hgtates

Finally, it is also suggested that where a thirdtyp#s stranded and cannot obtain relief under the
statute, he should be permitted to fall back to mo@m law rules. Thus, in his book, The Law of Cocitria
South Africa (3 ed.), the eminent author R H Christie states thus:

“There is ample authority for thus falling back on the common law, and it may well be correct to

say that s 35 is not intended to apply to pre-inc@oration contracts which qualify as contracts for

the benefit of a third party, but it does not seemto matter which view is taken because as

TROLLIP JA observed in Sentrale Kunsmis Korp (Edms) Bpk v NKP Kunsmis-verspreiders

(Edms) BKP 1970 (3) 367 (A) 398, s 35 is usuallyimked and complied with for safety’s sake even

if it is not necessary, and if the attempt to compl with it fails no harm is done provided the

contract qualifies under the common law. In the dag before what is now s 35 the courts very

properly applied the maxim ut res magis valeat quanpereat to interpret the promissee’s position
as that of a principal rather than an agent in a dabtful case, but in Peak Lode Gold Mining Co

Ltd v Union Government 1932 TPD 48 51 GREENBERG Jhought the section made it no longer

necessary to lean away from agency. There is no duuso if the section has not been complied

with, but if it has not the position remains unchamyed.”

As stated earlier, the goal of company law is tooemage entrepreneurship and enterprise efficiecmate
flexibility and simplicity in the formation and m@enance of companies, and, to provide for thetiorearole,
and uses of companies in a manner that enhancesraim welfare of the citizenyNigerian CAMA must
stridently support these goals.

1, Section 19(e) of the Indian Specific Relief ACEB.

2 See, R.H. Christie, The Law of Contract in Soutticaf (3¢ ed.) at p 293.
3, Ibid.

4. See, Maryke Boonzaiesupranote 6, at page ii.
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