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Abstract

This study is the research result on the formutaté precautionary principles in the policy of imetfield of
agricultural. Based on the research, the formutatibthe regulatory policy of Minister of Agricultel No. 61/
Permentan/ OT.140/ 10/2011 on Testing, AssessniRelease and Withdrawal varieties in environmental
protection and management in Indonesia, has to itto the precautionary principle. It has been retpaain
Article 2 f of UUPPLH (Environmental Protection aiMbnagement Law) and Article 3 of PP (Goverrnment
Regulation) No. 21 of 2005. The two articles are timplementation of the precautionary principle doef
conducting Testing, Assessment, Release and Wiiladraf varieties should have passed AMDAL (EIA),
Environmental Permits and Environmental Risk Anialyi is important to do so in these activities dmmage
an environmental pollution.
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1. Introduction

The 1945 Constitution of the Republic of Indonediareinafter referred to UUD NRI 1945, mandates the
government, employers, and all elements of sociaigt conduct environmental protection and managéemen
the implementation of sustainable development aititl emvironmental concept.

The provisions of Article 28, paragraph H (1) andidde 33 paragraph (1-5) of the 1945 Constitutéze the
basic norms of environmental protection and mana@menn Indonesia® The state authority in the 1945
Constitution as the highest legal basis has theejiwhich is mentioned in the preambule: On adihesgrace
of Allah Almighty and encouraged by the noble desir order to live in free nationality, to promajeneral
welfare, to educate the life of the nation, angbacticipate in the world’s order absed on natidndependence
everlasting peace and social justice.

As the constitutional basis of the Republic of Indsia, the 1945 Constitution further says that rthtural
resources are used to the maximum prosperity opdlople. The prosperity must be enjoyed both bypthksent
generation and future generation. The 1945 Cotistitistipulates that development is not just thespit of
physical prosperity or spiritual satisfaction aldné also the balance between the two. Environnh@ntdection
and management of the environment requires a balaha system with integration as its main charéstte.
This means that it is necessary to have a natipolady for comprehensive protection and managenemnhe
environment.

The right to control the natural resources andremwment is emphasized in Article 2 of Law No. 51860 on
Basic Regulation of Agrarian (State Gazette ofRepublic of Indonesia No. 104, Supplement to Skdeette
of the Republic of Indonesia No. 2034) hereinafteferred to as UUPA (Agrarian Basic Law).As the
implementation of the the state’s right to contiioé environment, Law No. 32 of 2009 on Environmkenta
Protection and Management (State Gazette of theliemf Indonesia No. 140, Supplement to StatedBanf
the Republic of Indonesia No. 5059) was then edaethich is hereinafter referred to UUPPLH (Envimental

*Helmi, Hukum Perizinan Lingkungan Hiduf@akarta: Sinar Grafika, 2012), p.. 1.

2Article 28 A (1) of Indonesian Constitution statéstyone has the right to live physically and spigity welfare, reside, and
get a good and healthy living environment and rex@nedical care. Article 33 (1-5) of the 1945 Cdnsitin states; "(1)
Economy is structured as a joint effort based enptfinciple of kinship. (2) The divisions of prodien which are important
for the state and cover the welfare of many peapée controlled by the state. (3) Earth and watel matural resources
contained therein shall be controlled by the shaie utilized for the welfare of the people. (4) iNahl economy is organized
based on economic democracy with the principleogletherness, equitable efficiency, and sustainasigironmentally
sound, independence and balancing economic progressational unity. (5) Further provisions on thmplementation of
this article are set in the Law.

3Article 2 of Basic Agrarian Law (UUPA): Earth, watand sky including the natural resources thereil $e controlled by
the state and it is given the authority to: (1) aggrand maintain the provision, use, supply andteaance of earth, water
and sky. (2) determine and regulate the legalicglatbetween the people and the earth, water, land3) determine and
regulate the legal relations between the peoopldemyal regulations of the earth, water, and sky.
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Protection and Management Law). As the implememtatf UUPPLH, the government of the Republic of
Indonesia issued Government Regulation of the Repablndonesia No. 27 of 2012 on EnvironmentairRié
(State Gazette of the Republic of Indonesia Noo#48012). UUPPLH sets the environment as the whnléthe
Government Regulation (PP) No. 27 of 2012 spedificets environmental permits. The regulation ¢ABAL
(the EIA) is set out in Article 3 paragraph 1 andfZ2P No. 27 of 2012 which states:
(1) Every business and/ or activities which has impurii@pacts on the environment shall have EIA.
(2) Every business and/ or activities which are notuded in the EIA mandatory criteria referred to in
paragraph (1) shall have the UKL-UPL.
As the operation of the Government Regulation No.a?2 2012, the Ministry of Environment issued the
Regulation of the Minister of Environment of thegrblic of Indonesia No. 05 of 2012 on Types of Besis
Plan and/ or Activities Requiring Environmental lagh Assessment, (State Gazette of the Republicdafresia
of 2012 No. 408). Article 2 paragraph (1 and 2jhe&f Regulation of the Minister of Environment Noof52012
states: (1) Every Business and/ or activities witportant impacts on the environment shall have.E2A Type
of Business plans and/ or activities which are imeguto have EIA as described in paragraph (1)liated in
Appendix | as the integral part of this Ministergréation.
Environmental protection and management includiggcalture needs to be conducted early so that the
development can be implemented more aggressivebnsure the preservation of the environment. Withou
early environmental protection and management efithironmental concept and sustainable, pollutiody @n
destruction of the environment, environmental dotsfl or disputes between environment and developmen
between human and environment, and between maarsttier man due to lack of natural resources dveaila
will easily occur!?
As the implementation of the State’s right to cohin the protection and management of environnresiuding
in agriculture and genetically modified productsrently has the precautionary principle or earlgyemtive
principle. The precautionary or early preventifngiple aims to anticipate and take early precastmgainst the
impact of particular activities performed by humarihe activities are related to pollution preventio
instruments and/ or environmental destruction imiEemmental Protection and Management such asgBtioh
Plan and Environmental Management (RPPLH), Strat&givironmental Assessment (SEA), Environmental
Quality Standard, Standard Criteria of EnvironmeBtamage, Environment Impact Assessment (EIA)/ UKL-
UPL, Environmental Permits, Environmental Audit,oBomic Instruments of Environment and Environmental
Risk Analysis.
In addition to the Environmental Protection and kigement Law (UUPPLH), the precautionary principle
regarding the protection and management of enviestjrespecially genetically modified products,dgulated
in the Indonesian Government Regulation No. 21 @¥52on the Biosafety Products of Genetically Maatfi
Products (State Gazette of 2005 No. 44, SuppletoeBitate Gazette No. 4498). Article 3 and the engiian set
on the precautionary approach. Article 3 of the Ratipn No. 21 of 2005 states: The setting appiredhis
government regulation uses the precautionary approaorder to achieve environmental security, feafety
and/ or feed based on valid scientific method amdsidering the rules of religion, ethics, socialtue, and
aesthetics.
The precautionary principle, other than those sghfin Article 2 letter f of the Environmental Reation and
Management Law (UUPPLH) and its explanation, Aeti8l of the Government Regulation No. 21 of 2005 and
its explanation, is also arranged in various irddomal agreements, such as in Principle 15 ofl882 United
Nations Conference on Environment and Developnieitt Declaration of 1992), as follows: “Where thare
threats of serious or irreversible damage, lacKulif scientific certainty shall not be used as asen for
postponing cost-effective measures to prevent enmiental degradation”.
The precautionary principle is also adopted in 2080 Cartagena Protocol on Biosafety, as the guo&ldor
decision making related to genetically modified amigms (GMOs). Article 11 paragraph 8 of the Caatag
Protocol states’Lack of scientific certainty due to insufficienélevant scientific information and knowledge
regarding the extent of the potential adverse &ffef a living modified organism on the conservatend
sustainable puse of biological diversity in the §aof import, taking also into account risks to ranrhealth,
shall not prevent that Party from taking a decisi@s appropriate, with regard to the import of tHating
modified organism intended for direct use as foofeed, or for processing, in order to avoid or mifse such
potential adverse effects” .
Furthermore, the precautionary principle is setiodrticle 5 of the French Environmental Chartdrigh states:
“Lorsque la réalisation d’'un dommage, bien qu'intane en I'etat des connaissances scientifiques;rad
affecter de maniére grave et irreversible I'envinement, les autorités publiques veillent, par aggilon du
principe de précaution et dans leurs domaines dlaitions, & la mise en oeuvre de procedures diga@dn des

Herry SuoryonoPengelolaan Konflik Dan Penyelesaian Sengketa Lingan (Enviromental Dispute SetlemeRgper,
20086, p. 5.
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risques et a I'adoption de mesures provisoiresrepprtionnées afin de parer a la réalisation du doage”.

As a stepping stone on the precautionary prindipleddition to those stated above both the settagsational
and international level in this paper, the auttadss cited several expert opinions in the fieldawd, i.e.:

1) M. Geistfeld, argues thatin this case, the precautionary principle is cateied too have a big role to
change the direction of policy in the face of sesi@anger, but it is still uncertain. If, duringishtime, policy
makers are often reluctant to take precautions agasuch danger, then with the precautionary ppieithe
potential danger can not be ignored simply on tfmugds that the danger is still uncertain and ovieelimed by
scientific uncertainty*

2) Mas Achmad Santosa argu&Ehat in applying the precautionary principle, dgicin making should be based
on: (1) serious evaluation to optimally preventiemvmental damage that can not be recovered, (8¢ssment
by performing risk analysis using various optidifs

3) Jimly Asshiddigie states that the precautionaninciple is used in an effort to anticipate andp@nd the
concerns that arise as a result of possible harfffiettts of technologies that pollute or harm thei®nment?

4) Andri G. Wibisana saidin short, the precauntionary principle stems frgrowing concem for environmental
protection, which in turn urges states to take mess to prevent environmental degradation everhd t
deterious effects of this degradation remain ungtdv

Based on the background mentioned above, the probéa be formulated as follows: How is the formolat
policy which is responsive and accommodating topttecautionary principle in the Regulation of thénligter

of Agriculture No. 61 / Permentan / Ot.140/ 10/ 2@h testing, assessment, release and withdrawalrigfties.

2. Research Method

This research was a normative research, whicheisgbearch of the principles of law, legal normseims of
value (norm) of concrete legal rules and legal esyst® This research used several approaches, such as:
philosophical approach, statute approach, comparapproach historical approach, and conceptual apprdach.
3. Theoretical Framework

In this research, the authors used the theoryeaarthlysis knife which includes: Theory of Welf&tate as the
Grand Theory, supported by the Science of Law asvtlddle Range Theory, and The Green Political Theo
and Constitution of the Green Contitution as thelgal Theory.

3.1. TheTheory of Welfare State

In the theory of the welfare state, the purpos¢hefstate is seen as an instrument to achieve anoangoal,
namely prosperity and social justice for all Indsin@ people€® The theory of Welfare State is an integration
between the concept of state and the welfare stéie.theory of Welfare State is used with the arguoinhat
government as the power holder has a duty and megplity for the welfare and fulfillment of basiights of
citizens which can not be achieved themselves.cbineept of the welfare state requires the statetmextend
its responsibilities to socio-economic problemsethby many people.

The birth of the welfare state was as a reactiathedailure of the concept of classical stateagf bnd socialist
state of law. Both the concept and the type okstditlaw have different basis and forms of statetrad over
economic resources. Theoretically the difference wativated and influenced by the ideologies ongiples
espoused. In classical liberal state of law, it wdlsenced by the ideology of liberalism or clasdistate of law,
while the socialist state of law was influencedNsgrxism.*° In the context of the formulation of precautionary
principle, a state is obligated to set legislationsfavor of environmental protection and managetrien
accordance with the constitution of the Republitnofonesia in Article 28.

3.2. The Science of Legidation

The use of second theory in this research wasdieace of legislation. The science of legislatisrihie science
learning everything associated with a set of lawangned regarding legal technique, content material

IM. Geistfeld, as quoted by Andri G. Wibisaanstitusi Hijau Prancis; Komentar Atas Asas Kehatitibia Dalam Piagam
Lingkungan PrancisJurnal Konstitusi Vol 8 Number 3, 2011, p. 241.

2Mas Achmad Santos&ood Governance dan Hukum Lingkung@lakarta, 2001) p. 166.

3J. Asshiddigie, Asshiddigie, Green Constitution: Nuansa Hijau Undang-undang Dasagara Republik Indonesia Tahun
1945 Jakarta: Rajawali Press, 2009, p. 65.

“Wibisana, G. AndriTheree Principles of environmental law: The Pollt®ays Principle, The Principle of Prevention, and
the Precautionary Principledalan Michael & Nicole Niessen (uditegjvironmental law in Developmertesson from the
Indonesia Experince, Cheltenham UK-Nothampon, MBAUEdward Elgar Publishing, Inc, 2006, p. 41.

®Sudikno Mertokusumd?enemuan Hukung Yogyakarta: Liberty, 2009), p. 29.

6Theory HutchinsonReseaching and Writing in Lalvawbook Co, Pyrmon NST 2009 Australia, 2002, p. 55

"Peter Mahmud MarzukPenelitian Hukum(Jakarta: Kencana Prenada Media Group, 20088.p. 9

8CST Kansil dan Chiristine ST. Kansilukum Tata Negara Republik Indonegla (Jakarta: Rineka Cipta, 1977), p. 20.
9Jimly Asshiddigie, (1994)3agasan Kedaulatan Rakyat dalam Konstitusi dan Reala&annya di Indonesidakarta: Ichtiar
Baru Van Hoeve, him 223.

BAbrar SalengHukum PertambangafYogyakarta: Ull Press, 2004) (Anggota IKAPI) p. 9
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principles, language to the drafting of legislatlmecause the real object of the science of legislas a part of
the science of constitutional law in a general seii$ierefore, the method and approach are not whifieent
from the method and approach to constitutional law.

According to B. Hestu Cipto Handoyo, the Sciencéegislation is a sub-division of science of lawwhich the
object of study is researching on the symptom®géiatory legislation, namely any written decisissued by a
competent authority to regulate human behavior iwisgenerally binding and valid. In other wordw science
of legislation is oriented to perform the act, istcase, of forming of regulatory and normativgisiation. The
science of legislation is divided into: a. The m@es of legislationgezetsgebungsverfahierit includes several
stages in the making of legislation such as thesg@haf preparation, establishment, implementatissessment
and re-integration of finished product. b. The roetiof legislation gezetsgebungsmethgdéhe study of the
making of a regular type of legal norms to achigsdarget. It refers to the matters relating te thrmulation of
the elements and structure of the provision in amcuch as the object, subject, operator and tondof
norms. c. The technique of legislatiaregetsgebungstechjidt reviews the matters relating to the text daa
including the forms of outer, inside, and languaggety of legislation.

The theory of legislation in this research was uagdhe analysis by arguing that a good legisladiopolicy
should reflect good alignment of lawmakers to emvinental protection and management. The reasomsfog
the theory of the science of legislation as the dliddRange Theory is based on an understandingirthie
formulation of the precautionary principle formutet in the regulatory policies of Maluku provincial
government in order to get good results and be miagid.

3.3. The Theory of The Green Political dan Green Constitution

The term "green constitution" in the cross-bordecanstitutional development of countries in theridan
specific is not something new. It can not be derfet in the context of Indonesian affairs, thecdigse of
"green constitution" as a term is not too long &gooduced. Nevertheless, for those who are adive get
along with various developments related to the dyina of legal thought and constitutional practiaeshe
contemporary world, both through scientific joushand many new books, as well as through the leteis
certainly not going to feel unfamiliar with the ner"green constitution”. In the Indonesian contekig
provisions regarding green constitution can be seexticle 28 paragraph H (Land Article 33 paragraph (4)
NRI of the 1945 Constitution, which states the tigghobtain a good and healthy living environmesitll as
good health care as a human right. Therefore, & Tonstitution is clearly highly pro-environmesd, it can
be referred to as the green constitution.

In constitution, the discourse surrounding the ephof green constitution, constitutional ecology &cocracy
can be said to be reflected in the notion of poaed human rights as well as the concept of economic
democracy in the 1945 Constitution. It means ,cientry also embraces the concept of green cotistitwith
the assumption; when supreme power or sovereignty the hands of people as reflected in the cdnukthe
human right to good and healthy environment agdtat Article 28 paragraph H (1) of the 1945 Cdnstn,
and it is also reflected in the concept of demognadated to the principle of sustainable developimend
environmentally sound, as affirmed in Article 33ggraph (4) of the 1945 Constitution. It is the girthat the
concept has been accommodated in the provisiolmslohesian constitution.

Green politic movement in Indonesia began with dmeareness spurred by Indonesian national condition
which there was a variety of environmental damagesed by the development which was oriented tochronc
growth and exploitative development strategieshso it threatened environmental sustainability. @xding to
Emir Salim, the essence of development is to sfdvédife sustainability)}’

4. Research Result and Discussion

4.1. The Concept of Formulation Policy.

Talking about the concept of formulation policy,ist derived from two words; "policy" and "formulati".
According to Webster's New World College Dictionatgolicy" is "a principle, plan, or couse of actjoas
pursued by a government organization, individuat!'.2 Meanwhile, the word “formula” irKkamus Besar
Bahasa Indonesigindonesian Dictionary) is defined as a formulaticomposition or forf.Therefore, when
the two words are combined into one word and megrire meaning of formulation policy is principfdan, or
action taken by government organizations, indivisaend others in accordance with a defined formula.
According to Harold D. Lasswell and Abraham Kapléme definition of formulation policy is a prograto

See the provisions of the 1945 Constitution incktR8H ayat (1) “Anyone has the right to live plegdly and spiritually
welfare, reside, and get a good and healthy lieimgronment and receive medical care.”

2Emil Salim, “Membangun Paradigma Pembangunan” dafekalahPeluncuran Buku dan Forum Diskusi Mengenai Hasil-
Hasil dan Tindak Lanjut KTT Pembangunan Berkelamjufakarta: April 112003.

3Simon and Schuster , (199YYebster’s New World College Dictionariacmillan, Inc, Cleveland, Ohio, p. 1045, p. 1045.
“Ministry of Education and Culture,(1988amus Besar Bahasa Indonesiakarta Balai Pustaka, p. 1021.
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achieve directed goals, values and practic€arl J. Friedrick defines formulation policy a® throposed series
of action of individual, group or government in arficular environment by showing a series of olletaand
opportunities for the implementation of the propmbgmlicy to achieve certain goafsFormulation policy,
according to Jame E. Enderson, is a series ofractlmat has a particular purpose, followed and emginted by
a person or a group of actors to solve a particotablem? Furthermore, the concept of formulation policy,
according to Barda Nawawi Arief, is a plan or pamgrof lawmakers about what will be done in the fate
certain problems and ways how to do or accomplisheshing that has been planned or programéed.

Based on such understanding, the components offation policy include: a) planned or programmerdeseof
actions; b) a particular purpose and; c) solvingadicular problem. Formulation policy must consitlee value
system of mutual agreement which is, in the contéxnhdonesia, the Pancasila vald¢zrmulation policy of
precautionary principle in environmental protectaond management in agriculture for the variety Benee of
genetically modified products should also be guibgdhe shared value system of Indonesian peopimgely
Pancasila so that it can provide a sense of juaticelegal certainty in accordance with the coustinal rights
of every citizen.

4.2 The Concept of Environmentally Sound Sustainable Development

Environmentally sound sustainable development ¢isdignreflects the meaning full of hopes to intetgr
environment into development process in order &rantee the ability, welfare and quality of lifetbé present
and future generation. This principle is the pholasical foundation of national development althotlyhreality
shows that the intensity of pollution and enviromtaé degradation persists and threatens people's énd the
environment itself

In a juridical perspective, the principle of envirentally sound sustainable development is a watifed and
conscious effort which combines the aspects ofrenwient, social, and economic in development gjraseto
ensure the needs of the environment as well asafey, ability, welfare, and quality of the lifé future and
present generations. In addition, environmentalgmtiion and management are implemented by theiplénof:
state responsibility, sustainability and preseoratpreservation and balance, integration, berfgfcautionary,
justice, ecoregions, biodiversity, paying pollutigrarticipatory, local wisdom, good governance, aggional
autonomy aimed to realize environmentally soundasniable development in order to complete Indomesia
human development and the development of the winolenesian society who have the faith and obediémce
God Almighty.”

In line with these provisions, Emil Salim said: V@onmental element is dissolved in development.
Environmental elements are not seen separateddemM@lopment as the separation of sugar from tearwadt
it dissolves in sustainable development such asoblied sugar in sweet te8'Thus, the philosophy of
environment and development related to the appdicaif the principles of environmentally sound sirsable
development, in addition to emphasize the aspdateifare and quality of life of present and futgenerations,
it is also concerned about the carrying capacityrafironment in sustaining human life and othantivthings.
Environmentally sound sustainable development is ofithe principles of environmental law in whicit,
empirical or operational level, it can be utilizedorder to prevent the existence of environmerdarof threat of
pollution and damage because the principles ofghbunderlying the philosophy integrates the neddgeesent
and future generations for good and healthy enwiemt and strives the environmental quality to bdl-we
maintained from any negative impacts caused bynalidevelopment.

It is inevitable that the negative consequencesmmracts of development are pollution and environtaen

M Irfan Islamy, (2002Prinsip-prinsip Perumusan Kebijaksanaan Negatakarta: Bumi Aksara, him 15.

2bid., p. 17

3bid,.

“Barda Nawawi Arief, (2001)Masalah Penegakan Hukum dan Kebijakan Penanggulanésjahatan Bandung: Citra
Aditya Bakti, p. 75

®Ibid., 121).

®Environmental pollution and destruction occurredilurecently in Indonesia, for example: 1). hot mspurt of Lapindo
Brantas in East Java (2006), 2). The occurrenceresf fires in Riau (2003- to present), 3). Pollutio Buyat Gulf in North
Sulawesi by PT Newmont Minahasa Raya (2004), 4). fohest fires in West Kalimantan (2005), 5). lliédagging in
Kalimantan, 6). Pollution of Surabaya rivers (12885), 7). The Function Transfer of Protected Rorgs urban areas in
Riau (2007), 8). The forest damage in East Kalimaii2904-2008), according to the research conduayeithe Forum for
the Environment (WALHI) in 2008, represented thérination of environmental damage in East Kalimanta is said no
less than 900,000 hectares (ha) of forest in tbeipce were damaged or changing their functiong démversion of forest
area has been out of control, not for the woodealbnt other industrial sectors even use them rfnegeiently. The WALHI
Research is not much different from the data ownethb Forest Service in East Kalimantan. It showa the damaged
forest area has increased every year. In 2000-2h84verage damage reached 500,000 hectaressf fmr year. While in
the period of 2004-2008, the destruction of foreséehed 900,000 ha.

See in the Provision of Article 1 Number 3 dan Gbeaf Article 2 of UUPPLH.

8Emil Salim,Pembangunan Berwawasan Lingkung@akarta: LP3ES, Sixth Edition, 1998),9
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damage although such legal instruments as UUPPIué baen applied as preventive and repressive gffort
against the environmental sustainability of the#hs and disturbances by public or businessemptementing
progressive changes to the legal instrument irfdhm of UUPPLH, it is expected to minimize ecolagicisk
caused by the impacts arising from development kvldoes not consider the aspects of environmental
sustainability. Furthermore, it should also be agganied by the serious efforts of the state inctiveduct of law
enforcement against businesses causing environhpetitation and destruction.
Various kinds of impacts are caused by developretite existence of environment. Then, the questpcan
the legal instrument (UUPPLH) control the enviromtaé problems in Indonesia? The answer to this tipres
in the viewpoint of Jawahir Thontowi, is that"set of laws is not enough if it is not accomgahby the
government’s political will as well as the problefpoverty".
Therefore, it can be concluded that environmentstlynd sustainable development is one of the plesiof
environmental law in the context of national depatent, and the fundamental foundation and refesentech
are essential in the effort to prevent pollution @mvironmental damage caused by the activitigherfield of
environmental management.
4.3 The Concept of Genetical Modification
Biotechnology has been known by mankind since thands of years ago by using biological systemsndjvi
organisms or their derivatives to make or modifgdarcts or processes for specific purposes. Biot@oly is
often used by farmers, namely modifying plants anignals through crossbreeding to obtain derivatiitls the
desired properties. In addition, biotechnology Isoaapplied to fermentation technique in makingalrebeer,
and cheese. Biotechnology is performed with theshiopincrease production and enhance food qualitpeet
the needs of human life.

Biotechnology develops along with the advance ohain's sciences especially in the field of molecbiatogy.

In the 1950s, scientists discovered the structtii@NoA (deoxyribonucleic-acid) contained in the gerad every

living creature / organism. Within this DNA, it c@amns genetic information which is the specific idweristics

of an organism. This discovery opens up the pdiyilnif modifiable genetic code of an organism tmguce

certain traits that cannot be produced by conveatidreeding techniques. The modifications wereedbn
cutting the strands of DNA from one organism arghthttached into other organisms. This techniqualisd
genetical modification. Scissors-and-stick techaiggiperformed from one organism to another organigich
are not even in one family, e.g. a fish into a tmmanen into pigs, bacteria into cotton and sownich then
produces a new organism which does not previoust.€The organism resulted from this technique is known
as Living Modified Organisms (LMOs) / Geneticallyollified Organisms (GMOS). In Indonesian, it is edll

Organisme Hasil Rekayasa Genet{kzHRG), or more popularly referred to as transgéni

Many experts believe that the application of gera#itf modification is helpful in meeting the neeafshuman

life, including providing future food needs withtter quality; alternative renewable energy sourcesh as

biomass and biofuels that can replace conventienalgy sources; better health care; more effectivgs;
better agricultural efficiency and relatively lasse of chemical pesticidés.

4.4. The Formulation of the Policy Regulation of the Minister of Agriculture No. 61/ Permentan/ OT.140/
10/ 2011 on Testing, Assessment, Release and Withdrawal of the Varieties Which Are Responsive and
Accommodative to Precautionary Principle in Environmental Protection and Management in
Indonesia

The provisions of Article 28 paragraph H (1) andide 33 paragraph (1-5) of the 1945 Constitutioa tne

basic norms of environmental protection and managerm Indonesia. Article 28 H paragraph (1) of 215

Constitution states: Anyone has the right to phaiicand spiritually prosperous living, residingydaget a good

and healthy living environment and receive medicate, then Article 33 paragraph (1-5) of the 1945

Constitution states!(1) Economy is structured as a joint effort basad the principle of kinship. (2) The

divisions of production which are important for thtate and cover the welfare of many people arérolbed by

1Sri Hastuti Puspitasaf?embangunan, Risiko Ekologis dan Perspektif Jeimi&rman Rajagukguk and Ridwan Khairandy
(Editor), Hukum dan Lingkungan Hidup IndonesidRost-Graduate Program, Faculty of Law, Universitylralonesia,
Jakarta, 2001, p. 28.

2Jawahir ThontowiKrisis Lingkungan Sebagai Tantangan Global: AnalRerbandingan Aturan Hukum Barat dan Hukum
Islam, in Erman Rajagukguk and Ridwan Khairandy (Editétykum dan Lingkungan Hidup IndonesRgst-Graduate
Program, Faculty of Law, University of Indones, i, 2001, p. 75.

3For example, to get the tomatoes resistant to dislconducted by cutting the anti-freeze genédander fish, the fish is
able to survive in the icy waters of the Arcticdaattaching them into the DNA of a tomato. The ri@eeds and tomatoes
produced are able to withstand the freezing cambtiand it means it has a longer growing seasa. 8&KI, Amankah?
Yang Perlu Anda Ketahui tentang Makanan Rekayasatieanlakarta, 2002, p. 12

“Some people called @rganisme Hasil Modifikasi Geneti(®@HMG).

°See, Ruth Mackenzie, et.ahn Explanatory Guide to the Cartagena Protocol ons@fety IUCN, Gland, Switzerland and
Cambridge, UK, 2003, p. 8-10.
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the state. (3) Earth and water and natural resosro®ntained therein shall be controlled by the estahd
utilized for the welfare of the people. (4) Natibeaonomy is organized based on economic demoevihythe
principle of togetherness, equitable efficiencyd asustainable, environmentally sound, independemuog
balancing economic progress and national unity.KBjther provisions on the implementation of thiscée are
set in the Law.

As the constitutional basis of the Republic of Indsia, the 1945 Constitution NRI further stateg tiatural
resources are used to the maximum prosperity opdlople. The prosperity must be utilized both key phesent
and future generations. the 1945 Constitution &ips that development is not only the pursuit ofward
prosperity or inward satisfaction alone but alse Halance between the two. Environmental protectiod
management requires a balance of the system wiglgrismtion as its main characteristic. This meaas ithis
necessary to have a national policy for comprelversnvironmental protection and management.

The Government of the Republic of Indonesia witk tipproval of the House of Representative enacted
UUPPLH No. 32 of 2009. In UUPPLH, the arrangemeatgrding the precautionary principle can be found
Article 2 f of UUPPLH and its explanation. As theglementation of Article 2 f of UUPPLH on the
precautionary principle, UUPPLH then set the oliliges to implement the provisions of the EIA. Every
business and/ or activities that impact on envirennis regulated in Article 22 paragraph (1 andAjicle 23
paragraph (1 and 2) of Article 24, 25, 26, 27,2%,30, 31 and 32 of UUPPLH . Article 22 paragrépland 2)
states: (1) every business and/ or activities ltlaale an important impact on environment must have )
The significant impacts are determined based orfdl@wing criteria: a. the number of residents whidl be
affected by a business plan and/ or activity; b.whdth of affected area; c. intensity and duratéthe impact;
d. The number of other environmental componentswiibbe affected; e. The cumulative nature of timpacts;

f. reversibility or irreversibility of the impactgind/ or g. other criteria in accordance with tkeedlopment of
science and technology.

Regarding the criteria of businesses and/ or dgigsshaving important impacts requiring the ElAisigoverned
in Article 23 paragraph (land 2). Article 23 pagggr (land 2) states: (1) the criteria of businessel or
activities having important impacts with the obtiga to be equipped with the EIA consist of. a. the
transformation of the land shape and landscapepakural resources exploitation, both the renewalle
unrenewable ones; c. the process and activitieshvpotentially can cause pollution and/ or envirental
damage and natural resources inefficiency and datjom in the utilization; d. the process and aitis with
the process that can influence environment, aglfienvironment, and social and cultural environtnénthe
process and activities with the results that wiflience the preservation of natural resource goaten area
and/ or the protection of cultural conservationthg introduction of kinds of plants, animals, anidroorganism;
h. the making and the utilization of biological andn-biological materials; h. high risk activitie®d/ or
influencing state defence; and/ or; i. the appiiabf technology estimated to have great potettiahfluence
environment. (2) Further provisions on the typebokinesses and/ or activities with the obligationbe
equipped by the EIA as stated in paragraph (1§dslated in a Minister Regulation.

Article 24 of the EIA documents referred to in Atd 22 is the basis for determining the environmakent
feasibility decision. Article 25 of EIA documentsciude: a. the study on the impact of business andcttivity;

b. evaluation to activities around the locationtleé business plan and/ or activity; c. feedback public
response to the business and/ or activity; d. esitim of the important scale and nature of the ichpfzat occurs
when a business plan and/ or the activity is cdroet; e. holistic evaluation of the impact occugrito
determine eligibility or ineligibility of the envinment; and f. environmental management and mamitqan.

In Article 26 paragraph (1), EIA documents refertedn Article 22 is prepared by the proponentdommunity
involvement. In Paragraph (2), Community Involvemshould be based on the principle of transparedt a
complete information and be notified before thejgobis implemented. In Paragraph (3), the Commyuag
referred to in paragraph (1) shall include: a.ithpacted one; b. environmentalists; and/ or c.cédfe for any
kinds; d. decision in the EIA process. In Paragréph the Communities as referred to in paragraghnfay
appeal to the EIA document. In Article 27, in prepg the EIA document, the proponent referred téiiticle 26
paragraph (1) may request assistance to other. parsyticle 28 paragraph (1), the author of ElAreferred to
in Article 26 paragraph (1) and Article 27 shall/ba certificate of competence as EIA author. Irefeaph (2),
the criteria for obtaining a certificate of competg as EIA author as described in paragraph (1) sitdude: a.
mastery of the methodology of the preparation afrenmental impact analysis; b. ability to perfostoping,
estimation, and impact evaluation as well as decisnaking; and c. ability to plan environmental ag@ment
and monitoring. In Paragraph (2), the Certificat&l® author competence as described in paragrapbhall be
issued by the certification institution of EIA aothcompetence determined by the Minister in acawdawith
the provisions of laws and regulations. (3) Furthesvisions on certification and competency créeof EIA
author are set by Minister Regulation.

In article 29 paragraph (1), EIA Documents are ss=@ by EIA Audit Commission established by theiser,
governor or regent/ mayor in accordance with theihority. (2) EIA Audit Commission is required have a
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license from minister, governor or regent / mayoaccordance with their authority. (3) The requieats and
procedures of the license referred to in paragréhare regulated by Minister Regulation. In agi@d0
paragraph (1), the membership of EIA Audit Comnassas referred to in Article 29 shall consist oé th
representatives of the following elements: a. e@mrnental agencies; b. relevant technical agenciesperts in
the sciences related to the type of business araftivity being studied; d. experts in the scienaglated to the
impact of a business and/ or activity being studedepresentatives of potentially affected comities) and f.
environmental organizations. (2) In performingdtgies, EIA Audit Commission is assisted by a téchinteam
of independent experts who conduct technical studied a secretariat is established for it. (3) pedeent
experts and the secretariat referred to in pardég(8p shall be determined by minister, governoregent/
mayor in accordance with their authority.

Based on the assessment results of EIA Audit Cosiamisthe Minister, governor or regent/ mayor dithlan
environmental eligibility or ineligibility decisioin accordance with their authority. In Article Baragraph (1),
Government and local authorities assists the patipar of environmental impact analysis for businasd/ or
activity for economically weak groups that haveimportant impact on the environment. (2) The suppbEIA
preparation as described in paragraph (1) is infdh@ of facilitation, costs, and/ or EIA prepamoati (3) The
criteria concerning economically weak business ardactivity is regulated by law. In article 33,rther
provisions on EIA as referred to in Article 22 tati8le 32 are stipulated in Government Regulati®he
regulation of Article 22-32 of UUPPLH is an implentation of precautionary principle in environmental
protection and management based on article 2f dPRILH.

Furthermore, in the field of environment, the Gaowveent issued the Government Regulation (PP) Noof27
2012 which particularly regulates the environmemp@tmits. In PP No. 27 of 2012, the regulation dA B
under Article 3 paragraph (1 and 2) of the Goveminfigegulation (PP) No. 27 of 2012 which states:H1éry
business and/ or activities that have an imporiaapiact on the environment shall have the EIA, (2ery
business and/ or activity excluded in the EIA mdadacriteria referred to in paragraph (1) shaWégéhe UKL-
UPL.

As the operation of PP No. 27 of 2012, the MinigiérEnvironment issued a Regulation of the Ministér
Environment of the Republic of Indonesia No. 02612 on the Types of Business and/ or Activities|uRed
to Have Environmental Impact Assessment, (StateetBaof the Republic of Indonesia No. 408 of 2012).
Article 2 paragraph (1 and 2) of the Regulatiorthef Minister of Environment No. 5 of 2012 statel); Every
Business and/ or activities that have an imporiapact on the environment shall have EIA. (2) theet of
business plans and/ or activities required to Haleas described in paragraph (1) are listed inexujix | and
an integral part of the Minister Regulation.

Furthermore, in the field of genetically modifiedoducts, the Indonesian Government issued the @Govemt
Regulation of the Republic of Indonesia No. 21 @92 on Biosafety Products of Genetically ModifieddRucts.
Article 3 and the explanation set the precautiorguyroach.

Moving on from the regulations regarding the préicenary principle in the Indonesian national lawArticle 2

f of UUPPLH No. 32 of 2009 and the explanation,idet 3 and PP No. 21 of 2005 and the explanatiGhNB.
27 of 2012 and the Regulation of the Minister of/iEznment of the Republic of Indonesia No. 05 ol 20thet
authors stands on the formulation of the precaatipprinciple in Permentan No. 61/ Permentan/ O0/. 140
/2011, UUPPLH No. 32 of 2009 and PP No. 21 of 2B No. 27 of 2012 and the Regulation of the Manisff
Environment of the Republic of Indonesia No. 02012 as follows:

1) In Chapter Il of the General Provisions, Arti@ef Permentan No. 61/ Permentan/ OT.140/ 10/ 2@dtes:
"This regulation is intended as a basis for thditeg evaluation, release and withdrawal of vamsti with the
aim to provide protection and certainty for the etkence of varieties which do not harm the pubdind/ or
damage the environment".

The author conducted a formulation of the providigradding the word “based on precautionary priecigo
that the formula turns into'This regulation is intended as a basis for thetites evaluation, release and
withdrawal of varieties, based on precautionaryngiple with the aim to provide protection and cémtg for
the excellence of varieties that do not harm thalipuand / or damage the environment".

2) The next formulation was to add the provisiohéuicle which did not previously exist, namelyetladdition
of the formulation to the article governing the ightion of EIA, Environmental Risk Analysis, and
environmental permits,

as follows:"Prior to the implementation of testing, assessmettase and withdrawal of varieties, with the aim
to provide protection and certainty for the excetle of varieties which do not harm the public, amddamage
the environment, then previously it is ascertairipdt the activity in question has passed from tha, E
Environmental Risk Analysis, and environmental pigrm

3) The formulation added in Chapter IV of the RELEAIn Article 13 paragraph (3) g, IShe future varieties
referred to in paragraph (1) may be released ifytmeet the following requirements: a. The plantiged
includes the origin, name of parents, region ofgorj name of the owner or inventor, the estimatgd for
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annual crops or duration of spreading for the craoplsich have been developed in a community (locaétyd
and the breeding methods used; b. availability mfious and complete description, to accurately idgrand
recognize the varieties; c. demonstrating the sigpy to the comparison varieties; d. unique, wnifi and
stable; e. statement from the owner that the breeded is available both in sufficient quantity adhlity for
further propagation; and f. equipped with fieldttessults across the locations and/ or laboratory.

The author added Article 13 paragraph (3) lettewith the formulation: §. has passed from the EIA,
environmental risk analysis and environmental pérformulatio so that the formulation i$The future
varieties referred to in paragraph (1) may be reded if they meet the following requirements: a. plant
pedigree includes the origin, name of parents,argif origin, name of the owner or inventor, théreated age
for annual crops or duration of spreading for th@jgs that have been developed in a community (leaaéty)
and the breeding methods used; b. availability mfious and complete description, to accurately fifgrand
recognize the varieties; c. demonstrating the siopéy of the comparison varieties; d. unique, wnifi and
stable; e. statement from the owner that the breeded is available both in sufficient quantity aquhlity for
further propagation; f. Equipped with field testtdaacross the locations and/ or laboratory; andhgs passed
from the EIA, environmental risk analysis and eorimental permits.

4) In Chapter IV on the RELEASE, Article 13 paragih (4) of Permentan, it says: “(4) For the introetl
variety in addition to the requirements referrednt@aragraph (3), it shall attach the permissibthe owner of
the variety". The author adde thed formulation afidde (4) which did not previously exist regulaiirthe
obligation to attach the EIA pass, EnvironmentakRAnalysis, and environmental permits, as folloWor the
introduced variety in addition to the requirememgferred to in paragraph (3) it shall attach thevpssion from
the owner of the variety, the EIA pass, Environmémgermits and Environmental Risk Analysis, and the
permission of the variety owner". Therefore, thenfala is as follows!(3) The future varieties referred to in
paragraph (1) may be released if they meet thevietig requirements a. the plant pedigree includhesdrigin,
name of parents, region of origin, name of the avaménventor, the estimated age for annual cropsioration
of spreading for the crops that have been developed community (local variety) and the breedingtimoes
used;1) availability of obvious and complete dgstton, to accurately identify and recognize theietes; 2)
The comparison shows the superiority of the va®tB) unique, uniform and stable; 4) statemeninfrine
owner that the breeder seed is available both iffidant quantity and quality for further propagati;5)
Equipped with field test data across the locatiamsl/ or laboratory; and 6) has passed from the EIA,
environmental risk analysis and environmental p&m{4) For the introduced variety in addition thet
requirements referred to in paragraph (3) it shattach the permission from the owner of the vayitdtg EIA
pass, Environmental permits and Environmental Ris&lysis, and the permission of the variety ow®rFor
the hybrid, in addition the requirements referredim paragraph (3), the description of the paremsst be
attached ".

The formulations of the articles above are expetidqurovide concrete solutions for the developnuérgolicies
for the environmental protection and managemeragiriculture for variety excellence of geneticallypadified
products which are responsive and accommodatipgetautionary principle.

5. Conclusion

The formulation of the regulatory policy of the Néiter of Agriculture No. 61/ Permentan/ OT.140/ 2041 on
Testing, Assessment, Release and Withdrawal oforespe and accommodating varieties in environmental
protection and management in Indonesia was caotgdy considering the precautionary principle etsagit in
Article 2 f of UUPPLH and its explanation, and Até 3 of the Government Regulation (PP) No. 210ff®2and

its explanation, as the implementation of the pmdoaary principle before conducting the activities
Assessment, Release and Withdrawal to the variefiésh should have passed the EIA, EnvironmentaiiRe
and Environmental Risk Analysis.
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