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L egal Certainty of the Transferring of Receivable

In The Factoring Transaction in Indonesia
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Abstrak

Factoring Institution begins to be known in Indonesia in 1988 known as “Factoring”. The term of factoring
includes four legal relations, namely: the finaggipurchasing, and transferring ownership of resiglir legal
relations. One of the factoring activities is therghasing and transferring of receivable. The cphoé sale -
purchase of receivable under (Indonesian) Prilzate Code with consensual and obligatory nature, et
exist since the consensus to be achieved, alththgylransfer of credit does not take place yet. ffhesfer
ownership of receivable must be performed by “lengt

The receivable purchasing and transferring prootesceivable need regulation in the factoring $etion with
the norm applied in Indonesia Legal System. Theegfts the transferring process of receivablehim factoring
transaction comply with the concept of receivabdasferring in (Indonesia) Civil Code?” to be thsue of this
dissertation.

The research of this dissertation uses normatiyal leesearch. The conclusion may be drawn fromrtgsarch
that, the norm in Civil Code regulating factorirggviery limited. It regulates under “party-autononmyfnciple.
The transferring of receivable particulatjndisclosed Factoringloes not comply with even contrary to the
“Cessié doctrine in Article 613 Civil Code. This researcecommends to the Government and House of
Representative to enact Acts on the Financingtinign in which regulates the activities of factagiinstitution,
so that the legal certainty and legal protectiory tmagiven to all parties to the factoring transact

Keywords: The provision of transferring of receivable may hetomitted.

1. Introduction

Situation of business in Indonesia recently undesyy dynamic growing and developing in variousd®e This
growing and developing increase competition betw@empanies in dominating market segment. Improtiegy
quality of product and offering of competivenese@rare the methods to cope with this business etitign.
The other method making available the easy payrsgstem uses installment method called as the paymen
based on credit plan.

The system of property payment based on the csgitem may cause the risk where the company wil ha
credits from the customers. Increasing credit eodbhstomers will impact to the decreasing of compaapital.

To fulfill the need of venture capital, the compangy obtain it by borrowing money from banking ington

by making the contract of credit bank. In this caot the customer must give guaranty and its psoneed the
time that relatively long. Therefore, there is thigo alternative to obtain this credit for the epteneurs namely
through Financing Organization.

The financing institution as one of the financiadtitution has the important role and functionasifitating the
financing of business activity. This institutionrilative new Indonesia. It emerged approximatelyhie 1990s
together with the issuance of deregulation packadke field of economic, financial and monetarycatied as
October Package (PAKTO 88).

President Decree Number 61 Year 1988 on the Fingnicistitution states that (the institution) thatynrun
activities in the Financing Institution are Bank&ancial Institutions non-Bank and Financing Conipa. The
field of business may be run by the Financing tastn:

a. leasing

b. Ventura capital

c. factoring

d. credit card

e. consumer finance

f.  Project Finance
Thus one of the field and type of the activity mfaincing institution is “Factoring”, as known dsdttoring” in
the business world. Before 1980 factoring is unkmamstitution in Indonesian legal system. It is ptdal from
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Factoring institutionapplied in the American and English based on thengon law legal system. (Indonesian)
Civil Code following Continental Law System doeg negulates factoring specifically. However, itigplied in
Indonesia based on “party-autonomy” principle astaimed in Article 1338 (Indonesian) Civil Code.
Citing opinion of Prof. Wiryono Prodjodikoro, Rini&antouw states that:
“Factoring institution based on ti@mmon Law Systerhis system applies to England followed by United
States, focusing on the set of rules are not coedbin the legal code but under tradition or cusfoliowed
by the court. This system is called &ase Law, since it may be known if the “case” appearshia tourt
come from the content of this decision court.”
The meaning of factoring is: “the financing aciied in the purchasing and/or transferring as welir@naging
of receivable or short-term accounting form a conypia the domestic or abroad trade transaction”.
Munir Fuady, states that:
“in Indonesia language the term factoring is ofteamslated into Factoring”. Under President [Becr
Number 61 Year 1988 on the Financing Instituticatéring forms financing venture in the purchasing
and/or transferring as well as managing of recdévalo short-term of accounting form of a companyaas
result of domestic or abroad trade transaction.”.
This means that the factoring includes a broades@oglving four legal relations, namely financiqmirchasing
of receivable, transferring of receivable, and ngamg of receivable. Each activities under the Irefan Legal
System has its characteristic itself compared @dlobr. The financing activities term shows to theviiing a
number of fund to the other party related to thgaleelations in borrowing, purchasing receivaldad to the
sale-buy receivable relation, transferring of reablie lead to the process of delivering or tramsfgr of
ownership to the receiver, while managing of reakig is a legal relation to do certain services.
As stated above, one of factoring activity is thechasing of commercial account. In fact, the cphand
regulation on the selling and purchasing of resleli’ may be found in (Indonesian) Civil Code, namielthe
Book llI, Title 3, Part 5, regulating particulargn the selling and purchasing of receivable tiedother
abstract properties. Based on the concept of mrivalv the selling and purchasing of receivable ehav
consensual and obligatory character, namely it sepanutual right and obligation to the parties odbes not
transfer the ownership of receivable sold to thgebuThis concept comply with Article 1458 (Indoizeg Civil
Code stating that: “selling and purchasing are iclened to be happened between the both parties thvece
parties to the contract consent on the goods tangrice, though this goods is not delivered yetitoprice is
not paid yet".
The process of ownership transferring from theesath buyer needs a legal act known as “delivelg¥dring).
This regulates in Article 1459 (Indonesian) Civibd® stating that: “the ownership of the sold goddss not
move to the buyer if it is not delivered undetidles612, 613 and 616 (Indonesian) Civil Céde
The transferring of receivable includes in factgrigenerally may be done without knowing of debtor
(Custome) as the debtor party. However, the transferringegivable in factoring transaction must be done
under the method of receivable transferring in@det613 (Indonesian) Civil Code.
Based on that description, factoring needs to symired and harmonized in practice with the prawision the
selling and purchasing of receivable and otherrabsproperties, as well as the procedures onfeangy of
receivable in (Indonesian) Civil Code.
The issue in this research is: “Is the processranisferring of receivable in factoring applied tadnesia
complies with the concept of receivable transferimthe (Indonesian) Civil Code?

2. Methods

This research is a normative legal research. Ad,siticstudies and analyzes rules and regulatioegall
principles, and legal concepts. It uses statutd,camceptual approach. Through statues approaehyutés and
regulation on the factoring and the method of nedgle transferring are identified and analyzed. eosely,
identification, evaluation, and analysis various@&pt various concept as the concept of sale archase in
general, that of selling and buying of receivahlg] that of transferring/delivering of receivable.

3. Result and Discussion

3.1 Delivery Receivable in factoring transaction

Factoring contract is is contract that has cossehand obligatory character altogether. As thkgatory
contract, factoring contract does not transfer et ownership from the receivable sell&li¢nt) to the
receivable buyerHactor). The ownership must be transferred through detigefrom the Client to factor. The
act of delivering in general includes deliveringre€eivable does not stand alone. It is always @mnaequence
of legal relation that to be the basis for the wing act. The legal relation that to the basisdelivering of

! Rinus PantowRight of Claim to the Factor on Commercial accduakarta, Kencana Prenada Media Group, 2008}, p.
2 Munir Fuady;The Law on Financing in Theory and Practi¢Bandung, PT. Citra Aditya Bakti, 1995), p. 69
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receivable from the Client to the Factor is thdirsgland purchasing of receivable between thentland
Factor.
The transferring of receivable in factoring mustngdy with the provisions on the delivering of regdle in
(Indonesian) Civil Code. The provision regulatitng tway to deliver receivable may be found in Agiél13
(Indonesian) Civil Code.
Article 613 (Indonesian) Civil Code lays down:
“The delivering of receivable on the name and imrmi@vgoods is performed by making an authentic or
private deed by which the right to property is defed to another person. Such delivery for debts ho
legal effect, except after that delivering to béiffed to him, or to be agreed in writing and to keeognized
by him. The delivery for each receivable to thetggodocument is conducted by delivering this debd;
delivery for each receivable for appoited documéntconducted by delivering this deed the deed
accompanied with endorsement”.
Based on this Article 613, can be concluded theeetlaree ways to deliver receivable and abstracpenty,
namely:
(a) regulates the procedures on delivery of receivablaame and another abstract goods;
(b) regulates the procedures on delivery of receivablbearer;
(c) Regulate on the procedures of delivery receivablaame.
The delivery of Cessie and another abstract goadsyegulated in Article 613 paragraphs (1) and &ile
Article 613 paragraph (3) (Indonesian) Civil Codegulates transferring receivable on bearer, narbgly
delivering the deed; receivable on name is perfdrinedelivering the deed as well as endorsement.
The delivery of Cessie and other abstract goodspar®rmed by making an authentic or private déduk
transferring of Cessie in doctrine is called &e&sié. Mariam Darus Badrulzaman, state tha€e%sieis a
contract where creditor transfer his receivabletlfia name) to the other partZessieforms the agreement of
things preceded by a “title” forming an obligatagntract™*
Chapter Second, Book II, regulates the methodsetoognership right. One of the method to get owmprs
rights is through assigning or delivery. Arti&84 (Indonesian) Civil Code red as follow:
the ownership right on the goods does not obtairatgther way except by ownership in nature, exhire
inheritance whether the act or will, and by assignior delivering based on the private act to transf
ownership rights, performed by a person that entitl do freely to that goods ”
Based on the provision of Article 584 may be kndhatt, so as to the ownership of the goods mayarstferred
from anyone to another, one of its way is by deliMgevering. Legally, legality the transferring of ownership
on name on the goods through delivdewéring must fulfill to main conditions, namely: (1) théglivery must
be based on the existing of a private event pri#itee or legal title (title or rechtstite)), and(2) that
delivery must be done by the authorized perseschiking to do ownership act on the delivered goods.
Both requirements on the transferring of ownershtipgoods through delivery must be fulfilled. If ooé
both requirements of that delivery do not be fldél| the transferring of ownership on a goods thhothe
delivery to be illegal.

3.2 The Delivery of Cessie

The legal basis of the Cessie is Article 613 parplyr(1l) (Indonesian) Civil Code, lays dowrDédlivery of
Cessie to be done by making authentic deed or ntimeatic dedd, paragraph (2) lays down that: thévaey as
such for the debtor has no effect, except for dfterdelivery be notified to him, or to be agréavriting and
recognizel The delivery based on the Article 613 paragréphas called asCessié and its delivery deed
is called asCessie deed

The subject involving in the process the Cessiasisb of three parties, namely:

a. Cedentis the party who deliver the receivable;

b. Cessionariesis party who receive the delivery of receivable;

c. Cessusis debtor must pay the receivable;

There are some important factors must be paidtaiteim the event of Cessie (Cessie), namely:

a. Notification (Betekening/Notification) in The Cessi

The Cessie may be done without involve or withobitaging aid from theCessus Thus, the transferring of
receivable that to be performed between Cedent @assionariesarties is lawful, although without to be
known by theCessugarty (as the owed debtor). In the event of tlessiz without involve or without to be
known be theCessus Cessusas debtor as the owed debtor need obtain legétgiion.Cessusmust obtain
certainty on who his creditor, so as@essudanay perform payment of the receivable legallyth® appropriate
person. While th&€essionarieguga need to obtain legal certainty and protectibat the event ofessietaken

! Mariam Darus Badrulzamalffihe Chapter on Hipothec, Mortgage and Fudj¢i&API London 1984) p. 105-106
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place.Cessus(as the debtor) will perform payment to tBessionarieshimself only and does not pay this
receivable taCedent(the origin creditor), or perform payment to drestparty.

Therefore, to give guaranty legal certainty whetfar the Cessus partgr Cessionariesin the event of
Cessie through Article 613 paragraph (2) (IndonesianyilQCode, the law gives formulated the provision as
follow: “ Such delivery for the debtor has no effect, excafter the delivery to be notified to him, orvimiting

to be agreed and recognized”

How are the notion and meaning of provision Arti@&3 paragraph (2) (Indonesian) Civil Code? Before
explaining meaning contained in The Article 613gugaph (2), need to be explained the wordsbtagreed in
writing and recognized by hihtontained in That article. In (Indonesian) Ci@bde written by R. Subekti, R.
Tjitrosudibio containing the wordsd be agreed in writing and recognized by hirowever if we see its
original language iBurgerlijk Wetbook (BW)uses phrase “to be agreed or recognizééft(aangenomen of
erken(ji It must be translated as alternatively not cumuddyi Thus, the phrased' be agreed or recognizéd
correct.

Next, need to be explained the notion and meanifisgmtence “Suclelivery for the debtor has no effecthe
sentence may be construed that the event legaioreia the Cessie made betwe@adentby Cessionarieshas
no legal effect to theCessug(Debtor) as the owed party, before Notification the event of Cessie to be
done to him, or in writing, the event of that desbas been recognized by him or agreed byGhssus
(Debtor).

The word ‘has no effeétin Article 613 paragraph (2) may be construed,thi@e event of Cessie made between
the Cedentby Cessionaries has no legal effect to the Cessus. This meaatsGessushas no legal relation by
Cessionaries Cesushas legal relation wittCedentonly. For the Cessus his creditor remains theirorig
creditor namely theCedent As far as the Cessie do not be notified yet ® Gessus or the Cessus do not
agree or recognize yetthe Cessie tersebut inngritthe Cessuslegally remains to be justified to perform
payment legally to th€edent

Thus, the Notification issuédétekening/Notificationhas no relation directly to the event of Cessighe legal
relation betweerCedentby CessionariesThe Cessie Remain lawful, although without ineobr without to be
known by Cessusas the owed party. Notificatiorbétekening/Notificationor agreement or recognition in
writing, to be needed to bind (create) legal relathetween the owelessus(Debtor) withCessionariegas the
new creditor).

The interpretation Article 613 paragraph (2) ashsrelated to Article 613 paragraph (1), wheredlient of
Cessie taken place lawfully by making teed of Cessie (Cessie certificatahd as a consequence the
transferring of ownership of receivable on hame theen transferred from tt@edentto the Cessionaries. If the
event of that Cessie do not be notified yet forgnatio theCessusor the Cessus do not agree or recognize in
writing on that Cessie, théessugemains may perform payment to the Cedent (atitoresemula). Except for
if event of that Cessie has been notified formally the Cessus (although without agreement orgration in
writing), and the Cessusemains perform payment to the Cedent, in thie cagy be deeme@essusad faith,
so that in this case th€essusieed not to be protected legally.

b. Who Must Perform Notification

Related to the provision of Article 613 paragrapl2) ((ndonesian) Civil Code, Notification
(betekening/Natificationin the process of Cessie as explained abovetheaisnportant function. If Article 613
paragraph (2) we see succinctly, this article st#te need of notification in the event of Cesei¢he Cessus
party only. The purpose or function of Natification the transferring of receivable is to bind @&essuso as to
does not pay to the Cedent, but must perform papedessionariesand it may give legal certainty to the
Cessus on who his lawful creditor.

Article 613 paragraph (2) (Indonesian) Civil Codaly determine on the Notification in the transiiegr of
receivable to the Cessus, However it does notagxmin who has obligation and responsibility tafqen
Notification on the event of that Cessie to the 088 Since no explanationon who has obligatioretfopm
Notification, in related to this issue, may be domsd that Notification on the event of that Cessimy be
performed by the Cedent party, or may be perforimgdhe Cessionaries party, hamely Notification niay
performed by one of both parties, or Notificatiomthe event of that Cessie may be performed simedtasly
by theCedentand Cessionaries

The aim of Notification on the event of this tragrsing of receivable is to give certainty to thes€gs on who
his creditor, namely Notification on this Cessiesingive trust and conviction to the Cessus to whieenmust
perform the appropriate payment lawfully. If thiotNication be performed by the Cedent as the owafer
receivable, notify that his receivable to the Cedsas been transferred to the Cessiondoiesvhich theCedent
orders to the Cessus agar to perform paymenta@ésionarisand does not pay to th@edent Notification

! Rahmat Setiawan, J. Satrizzgal Explanation of Cessi€lakarta, National Legal Reform Program, 201020p.
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performed byCedentitu, may give trust and conviction (legal certgrtb the Cessus to perform payment to the
Cessionaries.

How does if Naotification on the event in transfieg of that receivable be performed by tBessionarie® Is
the Notification by the Cessionaries may bi@idssusto perform payment to the Cessionaries ? This (i
Notification be performed bZessionarieswill cause problem. It should be remembered ttie,aim and the
purpose of Notificationlfetekening/Natificationin Cessie is to give legal certainty to the @essn whose his
lawful creditor , so thahe may perform the appropriate and lawful paymentl e obtain protection legally
that he perform payment to the appropriate ovedit

Next, it likewise need to be noticed that the exd#rfessie may be performed without involving dathout to
be knownCessusin the meaning that contract of this Cessie fotegal relation between th€edentand the
Cessionaries Before performing Notification on this Cessidet Cessusdoes not to be bound to the
Cessionaries since he does not know since dik-tadau menahu on the legal relation betweenGédentdan
Cessionaries

Likewise in legal relation on debt — credit by iessuglegal title ¢echt title), the Cessionariestand as the
third party only, who has no involvement in legelation between th€edent and Cessuased on this
explanation, may be imagined how does if @essionarieganother party does not to be known by tha Cessus)
come to the Cessus and notify that that recedvabined by the Cedent party has been transfewddnt and
request to the Cessus to perform payment to himmptly. This may raise the questions, namely: Isifidation
performed byCesionaristhat the Cessie has been taken place, may giseana conviction (legal certainty) to
the Cessus to perform payment to the appropriaditor? Is not theCessusmust be protected to perform
no payment to the false creditor?

Suppose the Cesionaris party Cessie notifiepai give trust and conviction to the truth on tBisssie, the
Cessusneed to request to be shown the evident thatrresferring of receivable has been taken places Thi
evidence in form of Cessie Dedddgssie deed Even on behalf on the legal protection to theshis Cessusnay
request to be shown the basic bomeclit title) in the obligatory contract form as the basis faimt the
transferring of receivable has been taken plackofAthis at aiming avoid that th€essusdoes not perform
payment to the false creditor. In this relationeshé¢o be noticed that based on the theory of cadsatrine
states that if the title of the transferring ofttheceivable is illegal and annulled by judgeaasonsequence the
Cessusperforms payment to the false party (to crediter false creditor), is not it may cause problerd an
damage for th€essuL.

To prevent this problem and damage to the Cessbe taken place, if Notification on the event ofs€ie be
performed by the Cessionaries party or the othret,ta give the legal certainty and legal protectiosit proper
the Cessus, the Cessus entitles to request todwendBessie Deedn contract t{tle) that to be basis for its
delivery.

c. The Methods of Notification of Cessie

Equal to the issue who has obligation and respditgito perform Notification in the event of CessiArticle
613 paragraph (2), and does not explain on howNthtéication on the Cessie must be performs. Therefon
the issue of the methods to perform this Notifmatithe scholars have the differentiated undergtgn&ome
suggest that, to be taken place the Notificatiothe event of Cessie must be performed formahs, other
state that enough by the normal Noatification.

If we return to the purpose of Notification in tBessie, namely to give legal certainty, in the farintrust and
conviction to the Cessus to pay to the approprageliitor and simultaneously to give legal protettam as
to theCessugloes not perform payment to the false creditas &ppropriate that the Notification on the event
of that Cessie must be performed formally .

The original tex of Article 613 paragraph (2), tihntification must be performed througetekeningaan hem

is betekend gewordgnNotification throughbetekeningat aiming that the Notification must be run folipa
throughexploits bailiff* Why does it run must be run throughploit (deed) bailiff? Since it is an authentic
deed. That deed has a complete evident force léart870 (Indonesian) Civil Code ). Through Notifioa
formally (betekeninly no doubt that legally thEessushas been deemed formally has accepted the Naidiica
on the Cessie.

The other opinions state that, the important inttieeevent of Cessie, the Notification in the ev@Cessie has
been taken place when this Notification arrivedthe Cessusso that need not thexploit of bailiff. The
importance is the evidence that that Notificati@s bbeen arrived to tHeéessusAli Boediarto in the resume of
the case contained in the Issue of Cessie Legttuiisn Problem like discuss on th€essienotified to the
debtor, without attaching it bgxploitbailiff.?

1 Hartono Soerjopratikno, Debt - Credit, P 63; Jridaessie, p. 31
2 HP Panggabean, Dissertatidie Role of the Supreme in the Legal Developmeasdh its Decisions in the Field of Law
of obligations(1966-2000), (Yogyakarta Gajah Mada University)14.
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In practice the transferring of receivable partelyl the Cessie today, requirement of the Notifaratin the
event of Cessie causes many difficulties. Besideawoid the cost as a consequence of the obligaifon
Noatification (betekening)likewise may be imagined if the Notificationust be given through bailiff, while
the bailiff are very busy with the other tasks,tisat do not easy to ask them to notify that thes@éebas been
taken place to the Cessuerefore, the obligation on Notificatiobdtekening/Natificationin the Cessie has
been conceders as does not practice.

If we examine succinctly some court decision indmelsia, may be known that the court receives Natibn of
Cessie taken placis adequate to be done in writing. It is possibk the way Notification to be done is not an
issue in the court decision since in (Indone&ia)il Code translated by SubekKfjitrosudibijo the word
“betekeninyis translated into "Notification”.

d. What will be notified on the Cessie

What matters will be notified to the Cessus pantytihe Cessie? It is needed to be notified to tbesGs, is the
event in transferring of his receivableor Kisssie since in his Cessie is stated that, receivableed by the
Cedentto the Cessus the Cedenthas been transferred to the Cessionaries andCédsionarieshas been
determined in the Cessie Deed. Thus, the basid fegal title (echt-title)) as the basis of the Cessie needs not
to be notified.

3.3 The effect of the transferring of receivable

The implementation of the transferring of receieaibhpose legal effects, namely is the new creddptace the
old new creditor. This replacement take place sithee replacement of creditor happened becausehthd t
party must perform his debt of debtor to the carditherefore, the third party who has paid thet @éllebtor to
this creditor will change position of the creditas new creditor. The replacement of creditor is,tim the
doctrine of legal contract is called Assignment (Subrogatian)

This is comply with the provision of Article 1400n¢lonesian) Civil Code stating thatStibrogation
(assignment) or the replacement of creditor righysa third party, who pay to that creditor, takelage whether
by agreement or by the statutes

Based onsubrogation (assignment (the replacement of creditor) creatmll relation between the debtor
and new creditor. This legal relation to be tlasib for obligation to the debtor in performing pegnt to the
new creditor and the new creditor entitles to penfoequest payment to the debtor.

7u

3.4 The transferring of receivable in Factoring Trantan

As stated before that, the object of factoring meit is commercial account in short-term createy
commercial transaction whether goods or servieedjodied by deliveringCheque or bilyet giro andWeselor
promise without sorting whether that commercial accountthe Cessieopp naany receivable pointed
document gan toender or receivable on ordenén ordg. However, the procedure of delivery and trangifgrr
of commercial account in factoring transactidacforing), remains must be based on the provision on the
delivery of receivable in Article 613 (Indonesia@jvil Code. The transferring of receivable in therm
of Cessie of nameofpnaan) to be done by the method of Cessie as laid diowArticle 613 paragraph (1)
and paragraph (2) (Indonesian) Civil Code, namigyymaking authentic or private deed and haseffethe
debtor, that delivery must be informed to the debivhile the transferring of receivable yang ie thon Cessie
form (on show and on bring) must be based on theigion Article 613 paragraph (3).

It need to be noticed that, in the practice ofdaog transaction, this factoring transaction ismally made in
the form of factoring by NotificationOisclosed Factoringon the transferring of that receivable Gastomer
and factoring transaction without Notificatifdndisclosed Factoring in the meaning that on the transferring of
that receivable does not to be informed all toGlstomer party.

In the factoring transactiordisclosed factoringby Notification) does not to be the case, siramdring made in
the form disclosed factoring(by Notification), is parallel and comply with therocedures of delivery of
receivable as laid down in Article 613 paragraphahd paragraph (2) (Indonesian) Civil Codes ihéeded not
to be paid attention of the transferring of recbleaparticularly the Cessie in factoring made ia farm Un-
disclosed Factoring(without Notification) to theCustomer Delivery/transferring of receivable of this
kind, need to be analyzed and studied whetherriallel and comply with the provision on the defivef
Cessie based on th€essieprinciple in Article 613 paragraph (1) and paegh (2) (Indonesia) Civil Code.

3.5 Legal certainty of the Cessie in factoring transac

As stated before that, object of factorinigcforing) is the receivable in short-term as a result frahe
commercial transaction. Therefore, that objectdnupa commercial that receivable may such as Cegsiame
(oop naan), receivable of appointingaén toonder and receivable on ordeadn ordej. Especially for

! Rahmat Setiawan, J. Satria, Legal Explanation CeSgieCit .. p. 24
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delivery/the Cessie in factoring transactidacforing), must be performed under the provision of Aeti6ll3
paragraph (1) and paragraph (2). (Indonesian) Code said that:
Article 613 paragraph (1): Delivery of receivableegsie and another abstract goods, be done by making
authentic deed or non-authentic, by which that tsgio the goods (absolute rights is authorizedrtother.
Article 613 paragraph (2): Such delivery for thebtlr has no effect except after that delivery isfiea to
him, or to be agreed in writing or recognized bgnhi
Delivery of Cessie in the factoring transaction thes based and shall not deviate from provisioAntitle 613
paragraph (1) or paragraph (2) that (Indonesiawmjl Code. Since if the delivery of Cessie deviateni Article
613 paragraph (1), e-g the delivery of Cessibéodone without making the authentic deed orvapei deed, its
result the delivery of that Cessie is illegal. Nekdelivery of Cessie deviate from the provisiohArticle 61
paragraph (2), for-example after the deliveryhaitt Cessie does, no notification to the ownadt@mer party
(debtor), that Cessie has no legal effectGastomer(debtor). That is why the procedure of Cessie ahe
(oop naanp different from the delivery of receivable on erd@an ordej, and receivable on showsan
toonde)
The provision on the procedures of delivery of resigle in Article 613, whether for delivery of €se or
another abstract goods, delivery receivable omgb@an ordej or delivery of receivable on showgn tondey
is the goods contract kegoodsafaKelijk-verbintenisex indeed it is the provision that to force nature
(mandatory lay, in the meaning that parties must obey the prawiand do not illegal.
This, confirmed by Sri Soedewi Masjchoen Sofwan:
"The regulation System of Goods Law is a closedesysin the meaning that, the people cannot hadntw
rights goodgqread make the other provision), other than thdeady stated in the statute. So it can only hold
rights of goods (the provision) are limited nameatneady stated in the statute. Contrary to thibéssystem of
obligation law, since law obligation in the operstgyn in the meaning that anyone may enter intoraonor
another contractvérbinteni3, whether regulated in the statute (namely theeCdtivate, Commercial code,
specifically Regulation) or does not regulatedlatTdus, what kind of contract may be made, teikmown as
So be held on any contract, the words said by thergparty know the autonomy principle. Howeversthi
autonomy has limitation items, namely as far assdua prohibit by statutes, does not Contrary toality and
public order".

3.6 The legality of transferring of receivable in faghg Without Notification (Un-disclosed Factoring)
As explained that, the legality of transferringreteivable made between the Faaad Client may be done
without involve or without to be informed by the o&d Customer(debtor). Therefore, in the practice of
factoring transaction, it is normally made in tvayrhs, namely may be iDisclosed Factoringby Notification
to CustometDebtor) or inUn-disclosed factoringwithout Notification toCustomet Debtor).
Although both factoring transaction are lawful andy be justified legally, however need to be reatidf that
receivable sold or transferred is in Cessigpfaan) form, to made it binds the Customer party muakenit in
the formDisclosed FactoringFactoring by Notification).
In the business practice e#ctoring in Indonesia, factoring contract may be made & fdrm ofUn-disclosed
factoring (without Notification toCustome). Normally in a factoring transaction, the Cliguatrty does not want
to be known by public that, he sold to public trastd may decrease it bonefid in business world. The
assumption as such may disturb the business fluendydevelopment of the Client party. Therefore, @ient
who want to transfer his receivable, tend to duyifactoring in théJn-disclouse factoringwithout Notification
to the Client party).
This factoring transaction without Notification maally made for some motivés:
a. Itis concealed to debtor deliberately
This may be happened in the case there is pradibiti transfer receivable contextually. For-examibléhis
contract causes the transferring of receivable ipitald. Since the debtor party does not want tegathe
risk if this factoring contract is disability lavgo that the debtor party will be claimed twice e told
creditor party (Client).
b. The Notification is not practice
Sometime the Notification indeed is not practiceotodone. For-example if the debtor party is lad &is
receivable are bits.
¢. Avoiding orprejudicing from the debtor party

1 Sri Soedewi Masjoen Sofwan, Private Law, Law ob@®(Property Law), (Civil Law Section, Faculty cdw, University
of Gajah Mada, Yogyakarta, 1974) p. 11

2 Munir Fuadi,The Law on Financing in theory and Practige 92, in Suharnoko, Endah Hartati, Doctrin Sghtimn,
Novation and Cessie, p. 132-133.
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To certain debtor, the transferring of receivatdases him to pay his debt without seriousnessekample

there is certain factor from the of receivable paas a consequence the debtor party unwillingaio luis

debt directly to him. Or he will deem that thisrtséerring of receivable, will cause prejudice whpeaty

transferring his receivable will be considered aesrdase his benefit, or suffer from financial diffties.
Although factoring without Notificationup-disclosed factoringin the practice of may be justified, the deliver
of his receivable if we study under the provision the procedures of delivery and the transfgriid
receivable, particularly delivery of Cessie in il 613 (Indonesian) Civil Code, factoring withduibtification
(un-disclosed factoringmay not bindCustomer(debtor) because, in fact is not comply with thevsion
Article 613 paragraph (2) (Indonesian) Civil Coddnere this Article lays down that the transfegrf Cessie
must be informed t€ustomerdebtor).
Munir Fuady states, that:

“Is the provision in the Article 613 may be overeotly the parties? For the writer, as the provision

another technique of transferring like the requirais before the Cadaster (PPAT) in transferringldahd,

in Article 613 is mandatory rule so that it magt nbe overrode in parties. So, if there are regqoénts

in Article 613 (Indonesia) Civil Code are not fll#d in factoring transaction, as the obligatohg factoring

as such is lawful, but his receivable is not transfd completely”.
If the object of factoring it is Cessie, and itstfaing is performed without notificatiomii-disclosed factoring
on that transferring to the Customer party (débttive delivery of receivable does not bind thestomer
(debtor), to perform payment to the Factor péngw creditor). If viewed from system the deterndirie Civil
Code , factoring without Notificationuf-discoursed factoring its factoring contract remains lawful, the
transferring of ownership on that receivable hasegal effect at all, since it is not comply witiet provision of
Article 613 paragraph (2), except the Customertypddebtor) recognize or agree the transferring of
receivable in writing. Thus, the Customer partghir) has obligation to pay his debt to the Cligantty (as the
origin creditor), refer to its bas bond, excepttfoe basic bond causing that receivable regulatersely.
Factoring without Notificationun-disclosed factoringhas no strengthen bind to the Customer partytéadgtio
cope with the difficulty on payment of receivable factoring transaction such as-disclosed factoringr
factoring without Notification, or thidlotification in the practice. It is mad construction on caretl factoring
(factoring) by making a deed on agency as such, placingRhetor party (the new creditor) as the receivable
buyer who receive the delivery of receivable, lggalay perform claim on receivable legally and ahalf of
the Client party (creditors) as the receivableesell

4. Conclusion

Based on the above description may be concluded lthageneral, the transferring of receivable reeen
factoring transaction is comply with the procedureshe transferring of receivable as regulatediviticle 613
Indonesian Civil Code; the transferring of receieain factoring, in this casen-disclosed Factoringwithout
Notification) is not comply with the procedure inettransferring of receivable in Article 613 pasgr (2)
(Indonesian) Civil Code. Therefore, the transfeyrof receivable in factoring such ddn-disclosed factoring
has no binding force to th@ustomer(debtor). As a result so that it is not givingdégertainty to parties in
factoring transaction.

5. Recommendation

Based on that conclusion, may recommended to thef@ment and House and Representative to enaetcth
on Financing Institution in which regulate the faaotg substance and the method of the transfeminbis
receivable that may give legal certainty and lggatection to all parties.
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