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| mplications of Entry Juridical Law Number 4 of 2009

Concerning Mineral and Coal Mining on Contract for Works

Djumardin®, Mohammad Bakr, H.M. Galang AsmaraA. Rachamad Bodionb

Abstrak

The birth of the idea of the government to chaingesyystem management and operation of the systemmofg
in Indonesia Contract of Work (COW) into a Miningi8ness License (IUP) as mandated in the Act Naof 4
2009 on Mineral and Coal is one effort to incredse acceptance of the state of the sector minimglet the
provisions of Article 169 Mining Law , that the COWat existed before the birth of this Act remains
recognized ‘', but not later than 1 (one) year &hde ‘ adjusted * , except for state revenue . eaning of
recognized ‘ in that provision is related to théjsat of the law and the period of validity, whes¢he meaning
of * customized’ associated with the substancegoe@ment clauses. With the exception of the Statenues to
be adjusted norms would lead to ambiguity, becthes@rovision does not coincide with the birth e spirit of
the Mining Law is one to increase people’s incoMandated state region and in Article 2 as MiningvL&K
one substance directly related to State revenwesogalties that amount between 1 % to 2 %, in @rign to
such obligations are not comparable with the scmial ecological risks to be borne by the governmoérthe
Republic of Indonesia. Despite the Government R No. 45 Year 2003 on State revenues Non-dgesr
prevailing in the ministry of energy and minerasoarces which determine the amount of the royaites
between 3.25 % to 4 % , however, due to hit theipians of Article 169 Mining Law , the provisiomenot be
applied to KK, as an exception in the adjustmdrius the constitutional provisions contrary to phieciple of
justice as mandated in Article 33 of the Constitutd5 which is a manifestation of a grain of Paitaas
precepts of social justice for all Indonesian pedpht maintain a balance between the rights aligations and
is able to do justice. Therefore, to provide leg@ttainty on whether or not the Contract of Worlk@teéd as an
effort to maximize the utilization of natural resoes (SDA) is reserved for the greatest welfarthefpeople as
mandated in Article 33 (3) 45 Constitution, theh®@dd be a judicial review of the provisions ofiele 169 b
Mining Law to the Constitutional Court.

Keywords: Contract of Work, State Revenue

1. Introduction

State of Indonesia is one country in the world thes abundant natural resources, both renewalriewsble)

and non-renewable (un-renewable). Types of natesurces that cannot be renewed one of them isatiueal

resources in the form of mine.

Based on the mandate contained in Article 33 ofdbiestitution of 1945 specify:

a. The economy is structured as a joint venture baseal family basis.

b. Branches of production which are important for dumtrol of the State and the welfare of the mayorit
controlled by the State.

c. Land and water and the natural riches containecithahall be controlled by the State and shalised for
public welfare.

d. The national economy based on democracy organiftbdtire principles of economy , efficiency equitapl
sustainable, environmentally sound, self-reliaacel to maintain sustainable economic progress atioral
unity..

e. Further provisions on the implementation of thiside shall be regulated by law .

As a follow up of the provision of Article 33 UUD945, then the birth of Act No. 1 of 1967 on Prowis

Principal Foreign Investment (State Gazette ofRepublic of Indonesia Number 2818), hereinafteenred to

Law and Foreign Investment Law No. 11 Year 1967 #bBasic Provisions mining (State Gazette of the

Republic of Indonesia No. 22 of 1967) hereinaftderred to as the Mining Act.

Through the introduction of this legal instrumen©OW system as an alternative in the management and

utilization of natural resources in Indonesia, gatarly in the form of the mineral wealth of thera .

Work contract is an agreement between the Goverhofethe Republic of Indonesia works with Indonesia

corporation that aims to carry out exploration,sfbaity study, construction, production and safentneral

excavation results in Indonesia. Work contract eifin 1986 between the Government of the Repulblic o

Indonesia and PT. NNT is a document that is subiathn more dominant accommodates the interests of

investors as owners of capital.
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One example is related to the receipt of stateyalty. Hatta emphasized that state revenue isithia part that

fought for revision. Currently, according to hineth is a significant imbalance between the corgrattvork is

only picking up 1-3 per cent and coal concessiae@&ments, which set royalties of 13.5 percent. Thparity,

according to Hatta, must be repaired. Instead pbsmg the will, but for the sake of justice”.

Along with the development of the life of the natistate , the alternation of the New Order regioemifalized)

regime to reform (decentralization) in Indonesia lggven rise to important ideas about the rightdoctl

communities better. In the world of mining investmesspecially in the area of public demand pushetdng

companies in the uniform theme welfare improvemgaetgulation is the legal umbrella of business itmest

continues to be encouraged in order to provideigie setting for a more equitable society.

With the enactment of Law No. 4 of 2009 on Minemald Coal ( State Gazette of the Republic of Indianes

Number 4959 ) hereinafter referred to as the Minliragv , then there has been a significant changthen

management of mineral wealth in Indonesia . Inntée legislation the contract of work system is rgetband

replaced with a Mining Business Permit (IUP). Cantrwork in progress, no later than one (1) yeail dfe

adjusted to the new Act. Furthermore, the resoitsHe raw minerals are almost entirely exportedrseas, not

later than 5 (five) years should be processed efiied locally.

As business activities, mineral and coal miningustdy is capital-intensive industries (high capitablid risk

(high risk), and solid tech (high technology). Mover, mining is also dependent on natural factbed tvill

affect the location where the mineral reserves.

With the business characteristics of the mineral aoal mining business certainty and the neceskemas

certainty in the world of mineral and coal minirg.2009 a new chapter for the mineral and coal mgrin

Indonesia and the ratification of the Mining Lawfuadamental change that occurred was the changgstém

works contracts and agreements into a licensingesysso that the Government no longer be in a iposit

aligned with the business and become a donor petmhusinesses in the mineral and coal miningstrias.

In accordance with the provisions of Article 2 b&tMining Law of mineral and coal mining that ararmaged

based on the principle:

a. Benefits, fairness, and balance;

b. Alignments to the interests of the nation ;

c. Participation, transparency, and accountability;

d. Sustainable and environmentally friendly.

Furthermore, Article 3 Mining Law determines that arder to support sustainable national development

mineral and coal management objectives are:

a. Ensuring the implementation and control of minimpgiations are efficient, effective, and competitive

b. Ensuring the benefits of mineral and coal minin@ isustainable and environmentally;

c. Ensuring availability of minerals and coal as raatenial and/or as a source of energy for domestads;

d. Supporting and promoting the national capacity mdeo to better compete nationally, regionally and
internationally;

e. Increase incomes of local, regional, and Statewels as creating jobs for the greatest livelihoadsour
people; and

f. Ensure legal certainty in the administration ofibess activities and mineral mining coal.

Then based on the provisions of the Mining Law @etil69 provides that at the time this Act comés farce:

a. Contract work and the work of coal mining agreeraghtt existed prior to the enactment of this Achain
in effect until the expiration of the contract/agmeent;

b. Provisions contained in Article contract work arte twork of coal mining agreements referred to in
paragraph a customized later than 1 (one) year threnpromulgation of this Act except on state rexen

c. Exceptions to acceptance as referred to in poistan effort to increase state revenue .

Therefore, the exception set forth in section 168ihing Law would create a conflict of norms, becaws the

one hand the birth of one of its objectives the iNinLaw as set forth in article 3 of the Mining Lds to

increase people’s income, region and country, whilehe other hand, if associated with acceptaoncatdes

which cannot be adjusted.

Contractual principles used in the COW is nail dagvmot bound by the rules that appear later inddne after

the contract was signed. Therefore, adjustment camds mandated by the Mining Law are considered

incompatible with the principles applied in the @ant of Work. So that changes to the contractgetiation

process works done during this seemed the way pkinee up to this time (3 years) no one has agteed

contract work performed changes (particularly wéhpect to the substance of the contract).

On the basis of the above facts, it becomes retdvaassess the implications of judicial enactnodritaw No. 4

of 2009 on mineral and coal mining contract to waxith the formulation of the problem as follows: s

exception to the state revenue over the contrachdpustment does not work against the principlgusfice as

defined in Article 33 paragraph (3) of the 1945 &dntion?

59



Journal of Law, Policy and Globalization www.iiste.org

ISSN 2224-3240 (Paper) ISSN 2224-3259 (Online) llﬁ.i,l
Vol.26, 2014 IIS E
2. Methods

This research is normative, i.e. a study of thagipies of law, rules-the rules of law in the seafealue (norm)
of concrete laws and legal system.

In this paper the problem approaches used are:o8gprlegislation (statute approach) is an apprdaodn by
reviewing the Constitution, legislation, governmeagulation, and local regulations relating to théing

sector. approach to the analysis of legal conc@mslytical and conceptual approach) is to appraheh
understanding of the concept of the Mining Permid &ontract of Work , an approach legal historgtgrical
approach) , conducted by reviewing legislation exmacted, related to the COW system in the fieldimgi in

general .

The entire legal materials obtained from the redediterature, was then analyzed by building degiue -

gualitative arguments based on logic deductiveariag. With descriptive-qualitative method, the haart will

present and elaborate on and connects all the imatelevant to this study systematically, compredieely and
accurately, in order to obtain answers to the noisl posed.

3. Resultsand Discussion

Indonesia is a State based on laechst aa} is not based on power alonedchstagt This is as stated in

Article 1 (3) changes to three (3) of the Law af Republic of Indonesia, which states that “Indenésa State

of Law”. Under this provision, then the consequenaee all acts of government, including in the nggmaent

and operation of the mining sector and the pedpddl e in accordance with applicable law. Law edibd in

legislation to provide basic functions, determihe tirection and goals to be achieved, and howctdoa the

State and its agents.

According to Julius Stahl Friderich State law ire thense that Rechtsaat have basic elements , nar@ly

Recognition and protection of human rights , (2p&@ation of the State based on the princifiléas Politica

(3) Government organized under the laws Wfe{matig bestudr, (4) the existence of the State judicial

administration in charge of the case against theblathe governmentQnrechmatige overheidaad

In line with the development of State and Governim8tate law doctrine currently upheld by countiieshe

world especially after the Second World War is tbacept of welfare state (welfare state). The irgrare of

dispersal and separation of governmental powerdha gave birth to the theory of separation of pavwa the

power dispersalspreading van machten of machtenss che)ding

John locke was first considered introducing thetidog of separation of powers by dividing the Stat®

legislative power (making the Act), the executivaglementing legislation), and the power of the éradive

(Security and Foreign relations).

Doctrine of separation of power is becoming inciregly popular after the French jurist MontesquiBsprit des

Lois published book (the spirit of the law) whichggests that “in a country there are three maimmsgand

functions of Government, namely the Legislative eéixive, and Judicial. Each of these organs shbeld

separated because the focus of more than one dantti one organ or organ administration of indiadu

freedom is a threat (a threat to individual libgrty

According Sunaryati Hartono, meaning the law co¥eus business developments, as follows:

Improve (make something better);

b. Changing for the better and modern;

¢. Hold something that did not previously exist; and

d. Negate anything contained in the old system, becéus not needed and is not compatible with the/n
system.

Basing on the fourth attempt, the development efléw is therefore a dynamic process, which mustidree

continuously and even a process that will nevelirbghed, because any progress will demand chaalgead in

a constantly changing society.

Associated with this dissertation, the developnedriegal theory is used to analyze and answer thbélems

associated with adjustments (changes) to the adntrark in an effort to adjust to the dynamics abfic life

today as mandated by the Mining Law.

Under the provisions of the Mining Law Article 16ovides that:

a. Contract work and the work of coal mining agreeraghéat existed prior to the enactment of this Achain
in effect until the expiration of the contract/agmeent;

b. Provisions contained in Article contract work arte twork of coal mining agreements referred to in
paragraph a customized later than 1 (one) year thenpromulgation of this Act except on state rexen

c. Exceptions to acceptance as referred to in poistan effort to increase state revenue .

Under the provisions of Article 128 Mining Law pides that:

a. IUP holder is obliged to pay income IUPK State il revenue;

b. Revenue as referred to in paragraph (1) shall sbositax revenues and non-tax state revenue .

c. Receipts taxes referred to in paragraph (2) salist of:

o
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1) The taxes that the authority of the Governmenftcitpedance with the provisions of the legislationttia
field of taxation; and
2) Customs duties and excise.
3) State Income Tax is not referred to in paragraplsiall consist of:
a) dues remain
b) dues exploration
¢) dues production
d) Compensation data and information .
e) Income areas referred to in paragraph (1) shaBisoof:
v Local taxes;
v levies
v Other legitimate income under the provisions ofléwgslation.
Then based on the provisions of Article 13 of thenttact of Work clearly mentioned several obligatidhat
must be implemented by the Company (PT Newmont Nesggara) to the government as a source of revenue
that is determined as follows:
Contribution to fixed contract of work area or nmgiarea ;
Contribution exploration/production (royalty) forimeral production company ;
Contribution exploration/production in additionttee minerals are exported ;
Income taxes for any kind of profit earned or aogghicompany ;
the individual income tax ;
The tax on interest , dividends or royalties
Value added tax (VAT) on the purchase and salexatlile goods;
Stamp duty on documents valid
Import duties on those imported into Indonesia
Land and building tax (PBB):
1) Contract of work area or mining area, and;
2) The use of land and space in which the compangs&uilining operations facility .
k. Charges-fees, taxes, loading-loading and dutie®seg by local governments in Indonesia, which heenb
approved by the Central Government .
I. Levy-general administrative fees and charging-dngrépr services and facilities or special rightarged by
the Government during the imposition of levies #@rths been approved by the central government .
m. The tax on the transfer of the ownership of mothigles and boats in Indonesia .
Thus if the reference to the provisions of Artit@Ob Mining Law , because all liabilities are adem PT.NNT
as defined in article 13 of the families, includithg category of state revenue is normative tostaxel royalties
cannot be adjusted because excluded by Law ldgislai/hile the demands of the legislation will ndedoe a
change or adjustment to the Contract of Work, dngtoch was associated with taxes and royaltiectvimiave
been considered no longer comparable with the digsanf development and the needs of today’s society
especially in the area of the mine producing regiblnis is consistent with the commitments of thetipa
agreed to in the Contract of Work Article 23 pdiB}f which determines “ that at any time during &pplication
of this Agreement at the request of either parlye, Government and the Company can consult to rdeter
whether the financial provisions or provisions tikeer provisions of this Agreement require changesglation
to all circumstances related to it , to ensure #d¢quate implementation of this Agreement and awith
prejudice to the interests of either party”.
Based on data from the Director General of Minarad Coal Ministry of Energy and Mineral Resouraespf
August 29, 2012, large mining contracts totaled which consist of 37 contract of work (COW) for ifdneral
commodities and coal mining works agreement (PKPZH) these, five families and 60 PKP2B already
approved some renegotiation points, 27 families a4dPKP2B which partially accepted the renegotiatio
points, and still five families who have not agréedll points renegotiation.
In this negotiation process, the government casilestrategic issues. Issues to be discusseddiethe area of
re- employment, contract extension rules, statemeg and royalties, processing and refining ohtigatthe
obligation to divest, as well as the mandatoryafsgoods and services in the domestic mining.
Enactment of the sixth issue as the issue will dgsited (renegotiation) due to make adjustmentthése
problems will be able to economically increaseestavenue as one goal the enactment of the Minavg L
This is in accordance with the opinion of a minamgalyst Kurtubi, in fact renegotiation particulaespend on
the firmness of government. He asserted, natusaluree management is the business of the Statecémvy.
During the mining companies seems large deposttitBsi actually very small when compared with tlume
of production or mining products are exported. &od Kurtubi, renegotiation is logical for incomeegter gain
State.

T Se@meaoo
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If the State is the only form of tax receipts iggite reasonable to state revenue is excludedrfgradjustment
to the contract work , because there is some kingbrcentage that decreased tax payments if adutnOne
of them, for example relating to corporation taxl émisiness entities. Under the provisions of AetitV of Law
No. 7 of 1983 determine that income tax rates are:

a. up to 10 million of income : 15 %

b. 10 million - 50 million : 25 %

c. Above 50 million : 35 %

Then based on Article 17 of Law No. . 36 In 2008 thurth amendment to Law No. 7 of 1983 on incoae t
that income tax rates are:

a. d. 0-50 million:5 %

b. e . 50-250 million : 15 %

c. f.250-500 million : 25 %

d. g . Above 500 million : 30 %

While the corporate tax payer in the country ana fiermanent establishment by 28 %. Thus if thesaidient is
done , there will be reduction in the state’s rexenby 7 % from the previous admission , becausBl/I¥T in
income tax payments are subject to Law No. 7 of3188 income tax (in accordance with the contentthef
Contract of Work).

Thus it can be concluded that the restrictive etiocap referred to in Article 169b Mining Law specilly
directed only against the tax, it is consistenhwtite provisions of Article 169 paragraph (c) whadtermines
that the exemption referred to in point (b) is mded to increase state revenue. So that argumemnttontra can
be interpreted to non- tax state revenue obligdzktadjusted.

Although the logic of thought as described aboveoissistent with the spirit of the birth of the Nfig Law, as
mandated in Article 3 of the Mining Law, but remmiphilosophically opposed to the principle of jastin
particular precepts of Pancasila - 5 social judtcall Indonesian people mention that one egpeesthe rights
and obligations balanced manner. By limiting theegtion only of the State revenues related to taikdss
ignored the rights of a party to the Contract oftWm these party companies (contractors). Thismeehat
when associated with a state tax receipts cannatihsted due to decreased. Meanwhile, if relateabn- tax
state revenue should be adjusted because theynoi@ase the acceptance of the State, though ofedhere
are proportionately unfair treatments.

Related to the principles of justice, fairness @ophically has had a major role in all studiegshef human
body. In order to understand the justice from algslophical perspective, worth exploring ideas oé th
philosophers of the past as a force in the orgéinizaf law enforcement in the present after cantimsly
through a very long struggle.

Jeremy Bentham defines justice as equality, if twoflicting interests, the correct decision is liaea which
one can produce a totality greater happiness, déggr of which side of the two men who would erfay how
happiness was divided among them.

According to John Rawls a good society is said ¢oblased on two principles, namely fairness and veil
ignorance. Fairness, which guarantees to all mesntieany beliefs and valuefseedom as possible, while the
veil ignorance, which only justify social inequgliand economic inequality when it is viewed in thieg run it
benefits those who are less fortunate. Rawls thbagbut real fairness is a critique of previousotfes of
justice which are substantially influenced by tdilianism or by intuitionism has become a very d@ant moral
view on the whole period of modern moral philosophy

In general utilitarianism teaches that truth orsitgl of the rules or human action depends on thecti
consequences of regulation or specific actionsoperd. Thus the good and bad human actions arellynora
highly dependent on the good and bad consequefcesto action for humans. Strictly speaking, if tesult is
good, then a regulation or action by itself woukddmod. Vice versa, if the bad consequences, thiegudation
or action to be bad. While not a member intuitiomesdequate place on the ratio or reason, but ragheon the
ability of human intuition, so inadequate when uasd handle to make decisions, especially in twhesnflict
between moral norms.

Departing from the John Rawls wants to build a thexd justice that is able to enforce social justand at the
same time be objectively justifiable, especiallythie perspective of democracy. Theory of justiceoissidered
sufficient if the contract is formed with the appact, in which the principles of justice are choasma handle
with a mutual agreement of all parties are fregpmal and equal is referred to as Justice as &ssrn Thus John
Rawls emphasizes the importance of seeing justicdhe main virtue” that must be adhered to as waslla
basic spirit of the various basic social institnoof a society. John Rawls also is referred tores of the
supporters of the formal justice. Consistency ittipg the constitution and the law as the basithefrights and
obligations of individuals in social interactionnche a signal, based on the rules of justice, ¢kengh the
formal administrative nature is nonetheless impdrbeecause it basically gives a minimum guarartiaedvery
person in the same case must be applied equally.
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Indonesia as a sovereign country has its own viejustice which is different than other countridsistice is
meant by Pancasila (Mono-dualistic). Perspectivgustice for the people of Indonesia inspired byd2sila
values that underlie philosophical outlook on lkified the people and the State of Indonesia. Paacdasthe
principle Recognizes and adopts ideas and strelamsaturally both with regard to the position afan and
streams in the social, economic, and cultural. pssible because of Pancasila acknowledges trentatjes
and disadvantages of each school of thought tleetis basically no one is perfect, without flaRsncasila
concocting various schools of thought that existay the foundation in the life of the nation baththe
political, social , economic, cultural and in paniar is in the field of law .

Pancasila values can be examined from two persgsctnamely the objective and subjective viewpoints
Pancasila values that are objective means in aanoedwith the object, it is subjective in the seofehe
existence of those values depend on the Indon@siaple themselves. Some of the concepts embodidtein
value of the principles of Pancasila are:

a. Godhead Value

b. Rated Humanity

c. Value of Social Justice

Value can be found in the divinity of the firstpeiple is “ Belief in God Almighty “ which is expssly stated in
the subject matter of the opening of the fourth #fct945 as follows :

"Over the grace of Almighty God ... “Thought isethtranslated into the body of the Act of 1945 mhic
Article 29 paragraph (1). First principle refleth® nation Indonesia faith and devotion to God Ajlinty. It also
includes the precepts and animates the other pgeet@mpexample in realizing the values of a judd aivilized
humanity. In addition contained also the valuefedédom (independence) for Indonesia to embracesaedute
commands religion / belief, respectively. It alsarries consequences, namely the obligation for each
person/group of the Indonesian nation to preseavenbny between followers or adherents of the refifielief
it. These include the first principle and animatinghe next four precepts.

Human values are reflected in the two preceptsrieds “just and civilized humanitySila just and civilized
humanity contained in the four key points to Opgnikct of 1945 which was then elaborated in Arti2le
through Article 34.

Thesesila overwhelmed and inspired by the first principle,veell as animating and precepts include three and
so on. Humanity is fair and civilized human conseitess attitudes and behavior based on the cigdtivat
potential of the human conscience in relation t® miorms and culture in general, both on the petsseilg
fellow human beings and the natural surroundingsrinciple, just and civilized humanity is humatitades
and behavior in accordance with the nature of humatare is conscious, aware of the value and aulfline
realization of the value of just and civilized humitg, among others, participate in the establishinoém world
order based on freedom , lasting peace and sasticg; uphold human rights with the base ideaasfriony
between the individual and societygnodualismpg recognition of the dignity of man as a creatof&od.

Social Justice in value reflected in the five ppseof “social justice for all Indonesian people® axplicitly
stated in the two main ideas in the Preamble tcCibrestitution of 1945, which are then presente8ention 23,
27,31, 33,and 34 .

The five precepts overwhelmed and inspired by itts¢ principle to the four precepts of Pancasilaci8l justice
for all Indonesian people implies that every Inddae people receive fair treatment in all fieldstsas legal,
political, social, economic and cultural. The sfgraince of this fairness notion extends to fair anosperous.

In the context of this dissertation, the theonjusttice will be used to assess and analyze theesatontained
within the contract of work as one of the instrutseused by the government in the business of miaatiyities
in Indonesia to meet the mandate set out Articlep@@graph 3 of the Constitution of Republic ofdndsia
Year 1945.

In the perspective of public law is the organizaostate office. Among state positions no govemposts.
Therefore, if the state acts as a representatiffeecofamb) then it is subject to public law. However, when
acting on behalf of a legal entitseChtpersohthen its actions are subject to civil law.

Public entity has a function in carrying out pulflimctions and performs the functions of governmbetause
it is tied to the state budget. Having regard ® filmction of the public legal entity, it is cledmat the public
entity principally directed at the government adistiation and public services within the framewaifkstate
goals that the public welfare.

In the acts of government, in addition to actingagwrincipal government public law, that such atdiovill be
subject to and governed by public law, the govemtnean also be perpetrators of private law. Thisdsause
sometimes the government in his capacity as a kgél that can be perpetrators of private law locald a legal
relationship fecht handeliny with another legal subject (person or privatealegntities). In undertaking legal
relations, the government can use private law iryggg out their duties, in this case the deedgrifate law.
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Thus, it appears that if the government running as perpetrators of private law, the legal actiomdertaken
by the government are not governed by public lavy,hased on the laws and regulations of the unideyigivil
action.

From the above descriptions it is clear that theegoment which is basically a public entity to inmseethem in
agreement or transaction that is private, so itieppo her private law.

Following the understanding that the author isnigyto give the above, it can be seen that the mdats
(government) in a legal relationship with individkiar private legal entities, in his capacity agravate legal
actors, it can be submit to the rules of law aflie in the private as well as individual or otperate legal
entities.

Therefore the government as a party who feels aged by the birth of the Mining Law may file a joiil
review with the Constitutional Court.

Generally it can be described briefly associateith wie authority of the Constitution and the legfalttus of the
Court Petitioner in filing the judicial review.

3.1 Authority of the Constitutional Court

a. Article 24C (1) of the 1945 Constitution statestttiee Constitutional Court has the authority torhatathe
first and last decision is final to Shrimp laws mga the Constitution, the authority to decide digs state
institutions the authority granted by the Consiitat dissolution of political parties, and decidispiites
concerning the election results .

b. Whereas under the provisions of Article 10 paralgrdp) letter a of Law No. 24 of 2003 on the
Constitutional Court, hereinafter referred to ag 24/2003 menyuatakan that the Constitutional Caurt
authorized to hear at the first and last decissofimial for:

1) testing legislation against the Constitution of Bepublic of Indonesia Year 1945;

2) Decide disputes the authority of state institutitresauthority granted by the Constitution of thepRblic
of Indonesia Year 1945;

3) ...

c. Article 1 paragraph 3 letter a of Law 24/2003 dateat “ the petition is a written request subrditte the
Constitutional Court regarding testing legislatagainst the Constitution of the Republic of Indéaesear
1945".

d. Article 50 of Law 24/2003 states that “ ...... egislation can petitioned for legislation that maeted after the
amendment of the Constitution of the Republic afdmesia Year 1945 ...”

e. Whereas legislation petitioned for by the applidanaw 4/2009 in particular Article 169b .

Whereas, based on the description above, the @Qaimtal Court has the authority to hear the testin

provisions of Article 169b of Law 4/2009 of the pisions of Article 33 paragraph (4) of the 1945

Constitution.

3.2 The Status Law (Legal Standing) Applicant

a. That the District Government of West Sumbawa, \Wasta Tenggara formed by ..............

b. Whereas Article 51 paragraph (a) of Law 24/2003estdhat the Applicant is considered right and / or
authority aggrieved by the enactment of legislatiamely :
1) individual Indonesian citizens;

2) the unity of indigenous communities along the slive and in accordance with the development of
society and perinsip the Republic of Indonesia Whscregulated by law;

3) public or private legal entity; or

4) state agencies.

—h

c. That under the provisions of Article 25 of Law N&2 Year 2004 on Regional Government, hereinafter

referred to as Law 32 /2004, last amended by Aaif12008 , states that the Regional Head has theahd

authority to:

1) led the organization of local governments with pies established by the legislature;

2) submit the draft law;

3) establish legislation that was approved with thygslature;

4) prepare and submit the draft law on the budgéted™arliament for discussion and set together;

5) pursue the implementation of regional obligations;

6) represent the area inside and outside the coud,naaly appoint legal counsel to represent him in
accordance with laws and regulations; and

7 ...

d. Furthermore that Article 27 of Law 32/2004 last aned by Act 12 of 2008 states that in carrying thet

duties and authority as mentioned in item 3 abbeehead of the region have an obligation:

1) and uphold the Pancasila, implementing the Conistituof the Republic of Indonesia Year 1945 and
keep growing and maintain the integrity of the dnjtRepublic of Indonesia;

64



Journal of Law, Policy and Globalization www.iiste.org

ISSN 2224-3240 (Paper) ISSN 2224-3259 (Online) l'—,i,!
Vol.26, 2014 “s E

2) improve the welfare of the people;
3) ...
e. Under the provisions of Article 169 of Law No. 42809 on Mineral and Coal Mining, determine:
1) Contract work and the work of coal mining agreemsethat existed prior to the enactment of this Act
remain in effect until the period of validity ofeltontract/agreement .
2) Provisions contained in Article contract work at twork of coal mining agreements referred to in
paragraph a customized later than 1 (one) year thenpromulgation of this Act except on state rexsen

3) Exceptions to state income referred to in poirg ari effort to increase state revenue .
f. The definition of state revenue is derived frontestacome taxes and non-tax. It is expressly predvith
Article 128 of Law No. 4 of 2009 which determinasjong others:

1) ...
2) Income countries referred to in paragraph (1) gtadkist of taxes and non-tax receipts;

3) Tax revenue as referred to in paragraph (2) sbalist of:

a) taxes under the authority of the government in atanace with the provisions of the tax law field;
and
b) and excise duties.
4) Non-tax revenues consist of :
a. fixed fees
b) dues exploration
¢) dues production
d) compensation information data .
Thus based on these conditions, the adjustmemtet@Contract of Work PT . NNT particularly with resp to
fees (royalties) production as stated in Article @8ntract of Work can not be applied, because ithes
exception.
This provision is contrary to the spirit contairiadarticle 33 (4) UUD 1945 that specifies:
“The national economy was organized based on ecmndemocracy with perinsip togetherness , efficienc
equitable, sustainable, environmentally sound;rediince, and to maintain the balance and econpnugress
and national unity”.
Then Article 2 of Law No. 4 of 2009 also providbatt:
Mining and mineral/coal managed berasaskan :
i. benefits, fairness and balance ;
i. alignments to the interests of the nation;

iii. participation, transparency, and accountability;

iv. sustainable and environmentally friendly.

Work under the Contract Agreement by the Governnoénhdonesia with PT. Newmont Nusa Tenggara that
royalty payments over the production set with wiétving details :
i. 1% to 2 % when the gold price between U.S. $ 80@kns up to U.S. $ 400/troy/ons .

ii. Then to 2 % silver mineral deposits with a pricegabetween U.S. $ 10 to U.S. $15/troy/ oz .

iii. While for platinum between 1 % to 2 % with a pria@ge between U.S. $ 750 to U.S. $ 925/ troy/oz.
This clause does not satisfy the justice of courseause of the First; principally intended as mpensation
payment of royalties over the mining activitiesthbto improve the livelihoods of communities, irstaicture
development and reclamation over the area of thee i the preservation of the environment is maieth at
all times on the economic front (unit price) finang burden continues to increase, while the peagentof
royalty payments remain, despite the ever-incrgggiite of minerals. second; Pricing standard tereine the
percentage of the royalties set out in 1986 todffiective since 1999. At that time the gold pridelbS. $
400/troy/ons, silver and platinum 50/troy/ons Us3J.S. $ 750/troy/ons . While the current gold eraf U.S. $
1400/troy/ons, silver price of U.S. $ 90 / troyz/and U.S. $ 1000/troy/ons platinum .

Under the provisions of Article 132 of Law No. 4 2009: “the magnitude of the production contribntrates
are set based on: the level of exploitation , timeerproduction and commodity prices”. This meara the total
area of cultivation area, an increase in productiod an increase in commaodity prices should besbffy an
increase in the percentage of royalties.

Likewise, the type of material affected mining rhigs, the type of contract work affected minerayalty
payments are: Gold, silver and platinum, while sid®99 the material produced by PT. NNT mine isdGol
silver and copper, has never produced platinum .

g. That the exclusion of State Revenue to be adjusfted the enactment of Law 4/2009, it became atackhes

to the Local Government (especially mine produder)demanding penyeusuaian the CoW substantially

have not reflect the principle of fairness in themagement and utilization of natural resources;
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h. That adjustments for state income exclusion haseghioss to the Government of West Sumbawa Regency
Producing Mine in particular as an area that diyelogar the brunt of the risks due to decliningiaband
ecological environmental quality as a result of imjractivities;

i. That the concerns would be reduced if adjustedmaés® is unwarranted . Due to an adjustment toake t
(which has decreased an average of 8 %) will beebfby an adjustment to the payment of production
royalties are based on the Law 4/2009 is 10 % asd on PP 45 of 2003 on non-tax state revenug rate
applicable within the Ministry of Energy and MineEResources ranged between 3.75 % to 4 % .

As an illustration that PT. NNT in 2008 has paixkefl fees , production fees , personal income t@x ,0n

buildings and dividends and VAT amounting to Rp684819,123,848.00 (Four Hundred Sixty- Eight Bitlio

Three Hundred Nineteen Million One Hundred Twenijwee Thousand Eight Hundred Forty Eight Dollar) .

Based on preliminary calculations made adjustmsotthat if state revenues from fixed fees, productees,

personal income tax, tax on buildings and divideadd VAT will increase to Rp. 807 808 654 975 (heig

hundred and seven billion eight hundred and eighiom six hundred and fifty-four thousand nine tiwvad and

seventy- five dollars) (Details attached). Thugehis an increase in state revenue items totaling 839 489

531 127. ( Three hundred and thirty-nine billiomrfdwndred eighty-nine million five hundred andrtiyr one

thousand one hundred twenty-seven dollars).

j- That based on the above description is the Petitimmaggrieved by the provisions of Article 169h_aw
4/2009 and therefore constitutionally have thetrigHile this petition.

4. Conclusion

With the exception of the State revenues to besaellunorms would lead to ambiguity, because suohigions
are not consistent with the spirit of the birthtloé Mining Law is one to increase people’s incoiviendated
state region and in Article 2 as Mining Law. KK osebstance directly related to State revenuesoyaties
that amount between 1 % to 2 %, while in some otlemtries royalties ranging from 5% to 15%, so the
proportionate liability is not worth the risk of dal and ecological must be borne by the governnoérihe
Republic of Indonesia. Despite the Government Ragul No. 45 Year 2003 on State Non- acceptanes i@t
tax prevailing in the ministry of energy and mirdem@sources which determine the amount of the tgyaltes
between 3.25 % to 4 %, however, due to hit the ipirons of Article 169 Mining Law, the provision aqaot be
applied to KK, as an exception in the adjustmertius the constitutional provisions contrary to phimciple of
justice as mandated in Article 33 of the Constitutd5 which is a manifestation of a grain of Paileas
precepts of social justice for all Indonesian pedpht maintain a balance between the rights aligations and
is able to do justice.

5. Recommendation

Therefore, to provide legal certainty on whethemnot the Contract of Work adapted as an effort saximize
the utilization of natural resources (SDA) is reser for the greatest welfare of the people as ntaddan
Article 33 (3) 45 Constitution, there should beudi¢ial review to the Constitutional Court.
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