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Abstract
This paper is an exercise in Comparative Philosaphthat it attempts to compare the idea of Natlaal
which is the basis of the Natural Law theory in Wes Jurisprudential thinking with a similar ide&ieh occurs
in Traditional African Jurisprudential thought. shthe paper traverses the areas of Philosophgvefand
Jurisprudence and of African philosophy. The thesithis paper is that criticisms of the NaturalLtheory or
the Natural Law school of Jurisprudence does ngptyirthat it has not contributed to the developn@riaw and
the legal system. It still does. The paper corgehdt Natural Law ideas have not only influendeslévolution
of positive law, but in many cases have come tonf@art of it. The paper affirms the point thataed,
traditional African jurisprudence in which the matgsical, the religious, the moral, the politicadathe legal
are unified and which recognizes two realms of lame resting on human authority and the othemrifej
divine or natural origin and therefore entitledsigqpremacy over the former — must have its origithen same
considerations which ground Western Natural Lavethe
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1. Introduction
This paper is an exercise in Comparative Philosaphthat it attempts to compare the idea of Natlaal
which is the basis of the Natural Law theory in Wes Jurisprudential thinking with a similar ide&ieh occurs
in Traditional African Jurisprudential thought. shthe paper traverses the areas of Philosophgvofand
Jurisprudence and of African philosophy. The thesithis paper is that criticisms of the NaturalLtheory or
the Natural Law school of Jurisprudence does nptyirthat it has not contributed to the developnriaw and
the legal system. It still does. The paper codethat Natural Law ideas have not only influenteel
evolution of positive law, but in many cases havme to form part of it. The paper affirms the paivat indeed,
traditional African jurisprudence in which the matgsical, the religious, the moral, the politicadathe legal
are unified and which recognizes two realms of lame resting on human authority and the othemrifej
divine or natural origin and therefore entitledsigqpremacy over the former — must have its origithen same
considerations which ground Western Natural Laveithe
The paper is divided into seven sections. Tl §iection is our introduction where we state twu$
and aim of the paper and advance the main thedtsrast of the paper. The second section deals avibrief
history of the evolution of the Natural Law the@myd presents its major tenets. The third sectiticusates the
traditional criticisms which have been brought agaithe Natural Law theory. The fourth sectiomadtices
traditional African jurisprudence and discusseseissential elements. Section five concerns itaétfi a
comparative analysis of the essential tenets ofNh&iral Law theory and essential elements of ticul
African jurisprudence. In the sixth section wergarut a general appraisal and conclusion of thpepaSection
seven is a presentation of the literature citetthénpaper.
2. The Natural Law Theory: ItsHistory And Tenets
The central thesis of the Natural Law theory in Wfas philosophical jurisprudence is that there are
certain principles of human conduct, awaiting disrg by human reason, with which man made law must
conform if it is to be valid. Natural Law is anakd on the supernatural. The law was either oetdhor handed
down by the Supreme Being and can be discerniblehlopan reason. Natural law theory in Western
philosophical jurisprudence has a history reachiagk centuries B.C. Professor Andrew F. Uduigwomen
explains that,
In Western philosophy, the origin of the philosopiiyNatural Law is often traced to the
early Greek philosophers who made a vital contifrutto it. Although some of these
philosophers were influenced by mythical thoughgytwere, nevertheless, principally
concerned with exploring the basic principle ormmiples governing the universe, which
would explain the structure and functioning of tirdverse. What is unique about these
philosophers is their belief and insistence thatathieve a true understanding of the
universe we should not just rely on intuition aedelation but the power of human reason
aided by observation (175).
This approach to understanding the universe hadefaching effects, most important was that the
universe was perceived as a rational order andsihae human beings could be said to partake efdtder,
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then it would be easy to determine the rationaigyples governing human conduct and society.

Plato and Aristotle, during the Socratic Age oE&k philosophy made some input in the development
of Natural Law theory in Western philosophical gmiudence, but Natural Law theory was to find éalr
construction and popularity with the stoic philoBegs, centuries later. The stoics held the vieat #ince
reason is the supreme endowment of man, man nugstaticording to the dictates of reason. Their idka
reason as the common possession of men led to liedief that all men are members of the same
commonwealth sharing in reason, and that rightoreéslaw.

In the Medieval period, the Natural Law theoryrdwnique expression in the views of the likestof S
Augustine and St. Thomas Aquinas. St. Augustitdief argument regarding law and justice was that t
political state is not autonomous, and that in mgkaws the state does not merely express its ptlegislate.
The state must follow the requirements of justidaigustine rejected the notion that justice isvamtional or
that it is relative, differing from each societydanother. Neither is justice dependent on the whamd caprices
of the ruler or sovereign. For him, justice wadéodiscovered in the structure of human naturhb itstrelation
to God. According to Augustine, “... Justice is ribé product of man’s personal opinion, but somethin
imparted by a certain innate power” (Quoted in WJdnes, 136). St. Thomas Aquinas equally comtiidat
law making must not be an arbitrary act but mustitsee under the influence of the natural law, whichhan’s
participation in God's eternal law. Positive lawisust consist of particular rules derived from tfeneral
principles of Natural Law. Any positive human l#vat violates the Natural Law loses its characsdaa. It is
a perversion of law and loses its binding forcéhim consciences of men. Aquinas argued that thedker has
his authority to legislate from God, the sourcalbfauthority, and to God he is responsible. Agifas put it,
“law is dictated to men from heaven by reason” (t@ddn A. Apara, 1.). If the sovereign decreesiajust law
by violating God’s divine law, such a law, said Agas, “must no wise be observed” (Jones, 212).

The political sovereign has his authority from Gadd the purpose of his authority is to providetfe
common good. Authority is never to be used asrahim itself or for selfish ends. Nor must the enam good
be interpreted in such a way that the individudbs sight of in the collective whole. The comnmgood must
be the good of concrete persons. Thus, the ertawofs to make men good. As Aquinas put it, “theper
effect of law is to lead its subjects to their pgopirtue... to make those to whom it is given goéiBines, 212).
Aquinas added that, the only “true ground” of tlaevlgiver is his intention to secure “the common djoo
regulated according to divine justice” and thumilows that “the effect of law is to make men good(Jones,
213).

What this suggests is that the phrase “common’gbasl no meaning for Aquinas except to the extent
that it results in the good of individuals. Accimgl to Aquinas, “the goodness of any part is cded in
comparison with the whole... since then every marais of the state, it is impossible that a man @edgunless
he be well proportionate to the common good” (Jor2d$). The entire scheme of society and its l&wvs
characterized by the rational elements in it. limelf, said Aquinas, is “an ordinance of reasantffie common
good, made by him who has care of the communitgd promulgated” (Jones, 216). Thus, although the
sovereign has authority and power, the laws musteftect this power in a naked sense but as dacagstl by
reason and aimed at the common good.

During the Renaissance period of Western philosapthistory, Natural Law theory took a secular
dimension. Emphasis was shifted from the suparabtimension to the rational character of theuxitLaw.

It was held that natural law could still apply evéfod did not exist. Uduigwomen, quotes Lloydelocidate
this stage of the evolution of Natural Law theoryere Lloyd explains that the argument at the tinas that,
The unique quality of man lay in his reason and tlational element is shared by all
mankind. Hence, reason dictated a rational ordethuman affairs, an order which
could be elicited by reasoning alone, and whichamy rate in broad outline, should
operate everywhere. A system of Natural Law theonjd be regarded as universally
valid (178).
After the Renaissance, the Natural Law theory aegua revolutionary dimension. There emerged tbe that
individuals possessed certain fundamental righthénstate of nature which they took with themital society
which itself is a product and is still being prda&t by the Natural Law. This dimension of the Makl.aw
theory was given impetus in the theories of thead@ontract theorists — Thomas Hobbes, John LacikJean
Jacques Rousseau. According to these social comieorists, the power of government is only helttust in
a contractual arrangement with the people, suchatma infringement on the fundamental natural sgluf the
people terminates the trust and entitles the peopleassume their authority. It has been ackniydd that this
revolutionary approach to the natural law theogpired the American and French Revolutions.

In the contemporary period, the sphere of Natlwalh theory has whittled down. According to
Uduigwomen,

In the field of jurisprudence, it is merely treataslia family of theories apposed to
another family of theories collectively regarded bsgal Positivism. While
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Natural Law emphasizes the ethical or moral dimemsif law, Legal Positivism

stresses that although the morality of law is ajecibof critical examination, law

and ethics are distinct (179).
Leading contemporary Natural Law theorists in Westghilosophical jurisprudence include H.L.A Halgan
Dabin, Stammler, John Rawls, Clarence Morris, Jerdtfall, John Finnis and others. They have continoe
vehemently defend the Natural Law thesis in ouetim

For instance, Jean Dabin in his boGkneral Theory of Lawnaintains that the law of nature was
“deduced from the nature of man as it revealsfiisethe basic inclinations of that nature undes ttontrol of
reason” (237). He argues that human nature igi@#nn people everywhere and that the preceptdaitiral
Law are universal despite historical, geographicaktural and other such variations. Just as Aamimaintained,
Dabin opines that one of the precepts of Natural lsaconcerned with the good of society, whichhis purpose
of state and law. The state provides order and & means to that end. By virtue of this functibthe state,
Dabin concedes that the state is superior to B#ragroups, while state law “is the sole true lawdws may be
expressed either as statutes, precedents, cuseimsbut they are general regulations of conduot, of
conscience. Dabin posits that laws are in the mbayed, but when they are not obeyed, then thestyt of
the state can compel obedience. From his poditianlaws are directed to conduct and not to cense, Dabin
succeeds to argue that there is a moral duty ty thase positive laws which conform to the Naturalv
principle of promoting the “common good.” If a ladwes not conform to this principle, then such lawot
morally binding because “everybody admits thatldawvs contrary to Natural Law are bad laws andnetret
they do not answer to the concept of law.” (280).

Another contemporary version of the Natural Laeudity in Western philosophical jurisprudence is this
one which has come to be known as “Natural Law withariable content” of which Stammler is the exgun
In his book Theory of Justice Stammler, distinguishes between technical leg&#nse, which concerns a
particular legal system, and theoretical legalrsmewhich involve rules giving effect to fundamengdnciples.
Technical legal science deals with the contenteflaw while theoretical legal science relates themltimate
principles. Consequently, he distinguished betwtberfconcept of law” and “the idea of law or justi”

He approaches the “concept of law” as follows: érés appreciable through perception or will.
Community or society, is “the formal unity of albmceivable individual purposes,” and by this metres
individual may realize his ultimate best interesthius Stammler submits that “law is necessaryoaiptiecause
it is inevitably implied in the idea of cooperatibrA just law aims at harmonizing individual puiges with that
of society. Accordingly, Stammler attempted tovide a formal, universally valid definition of lawithout
reference to its content and he defines law aspecies of will, other-regarding, self-authoritativend
inviolable.”

He explains that law is a species of will becaiise concerned with orderings of conduct; other —
regarding because it concerns a man’s relationsther men; self-authoritative because it claimsegan
obedience, and inviolable because of its claimetonanence.

For Stammler, the “the idea of law” is the appiima of the concept of law in the realization offjce.
Every rule is a means to an end, so one must seekvarsal method of making just laws. A just |ahe
highest expression of man'’s social activity. lit® & the preservation of the freedom of the indli’l with the
equal freedom of other individuals. In the redlaa of justice, Stammler admits that the spedifintent of a
rule of positive law will vary from place to plaeed from age to age and it is this relativity, whitas earned
Stammler’s theory the name of “Natural law withaiable content.” (see Stammler, pp 52-110).

John Rawls does not deal with Natural Law as dudhhe too formulated a general theory of justice
which was based on reason, concerns social juatidepurports to be comprehensive and to this extEnt
formulation tends to be naturalistic. Rawls in sk, A Theory of justicessumes that society is a more or less
self-sufficient association of persons, who in thaiutual relationship recognize as binding certailes of
conduct specifying a system of cooperation. Ppiesi of social justice are thus necessary for ngpkimational
choice between various available systems. The iwayhich a concept of justice specifies basic gahd
duties will affect problems of efficiency, coordtitn and stability. This is why it is necessaryhgove a rational
conception of justice for the basic structure afisty. We need not go into the niceties of Rawesotry but the
important point to note is that his formulation drapized the rational element. Thus, it is naturalis(see
Rawls, pp 4-63).

Professor Clarence Morris begins his own thesih wie proposition that “justice is realized only
through good law” (21). His general thesis is that has to be justified morally, socially and teidally. Laws
not grounded on moral considerations are doomeatiériong run. For Jerome Hall moral values neeli¢o
included in a definition of positive law. This meskhim a Natural Law theorist. He goes on to irikiat moral
and social considerations should be unified in [8ut John Finnis has a more sophisticated versiddatural
Law. His theory is in the tradition of Aristotlen@ Aquinas. In his influential book titledatural Law and
Natural Rights he argues that the Natural Law doctrines of Atist and Aquinas have been generally
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misunderstood and misrepresented. His challengieainbook was to remove Natural Law from the thatc
metaphysical setting of its classical postulatiod also eliminate the notion of obligation from Ke therefore
argues that the Natural Law question is not thatldigation, but that of knowing what is good aiitirfg for
man. A practical understanding of the good for marommits one to acting in accordance with this
understanding. Once man sees what is good, fittydesirable for his nature, he is committeduisying it.
Thus, the principles of Natural Law are nothingestithan practical principles, or put differentlpey are
principles of practical reasonbleness.

Finnis contends that neither Aristotle nor Aquisasight to derive “ought” values from “is” (factshn
defending both philosophers, he claims that Natueal as presented by Aristotle and Aquinas is rmua
nature but essentially about what conforms to reas@hen we talk about right and wrong, we arerafgrring
to human nature but to reasonableness and theptseceNatural Law are the basic reasons for actibimnis
enumerates seven basic values which are not araivétdough reflective reasoning on facts but ateevident
to anyone of the age of reason. Uduigwomen vetly agpresses these basic values to include @,)which is
the first and primary value (2) knowledge, whicts ha do with a preference for true beliefs ovésdaeliefs;
(3) play, which refers to performance for the saki; (4) aesthetic experience, which refershte appreciation
of beauty (5) sociability, which has to do withting for the sake of one’s friends well-being (Gagtical
reasonableness, which refers to the use of oneligence to order one’s life (7) religion, whickfers to one’s
ability to reflect on the origins of the univerbéeiman freedom, and so on (183).

It is practically reasonable to pursue these \&hgcause they are necessary for man’s well-befgg.
Finnis himself puts it, “the more fully a man peipiates in them, the more he is what one can b@3)(1 And
for Finnis, the state of being what one can beadtuhe. What are traditionally known as Natural Lignecepts,
enjoining us to pursue these values are simplycjplies of practical reasonableness, for it would be
unreasonable not to pursue them as reasonablezgsises us to do so. Finnis then concludes that wiea
Natural Law exponents in its classical form realigant was practical reasonableness rather thamotien of
obligation coming from a transcendental law. Big thrticulation, Finnis believes that he had dieardNatural
Law theory from the theoretical metaphysical settof its classical postulation and establishednitaofirm
secular foundation.

From this articulation of the long history of natllaw theory in Western philosophical jurispruden
one can decipher certain basic or fundamentalsesfatatural law theory. These are as follows:

(1) Natural law theory promotes the idea that therehaoelaws, one resting solely on human authority
(positive law) and the other claiming divine orural origin (Natural Law).

(2) Natural law is supreme over man-made (positive) dad the latter for it to be valid or authentic
must conform to Natural Law.

3) Natural law, as a law of reason, is self-eviderd anknown naturally with the development of
man’s reason.

(4) The obligation of the Natural Law comes from withas part of man’s very nature as a rational
being.

(5) Natural law is the foundation of truth and justice.

(6) The purpose of Natural Law is the common good lafnainkind.

@) Natural Law is immutable, valid for all times, ifi societies, and is applicable to all men without
exception.

(8) A proposition is valid as law, not simply for theason that it has satisfied some formal conditions,
but by virtue of some element of morality.

(9) Unjust and immoral laws are always in conflict witlatural Law and thus they are absolutely null
and void.

(10) Natural Law is an apriori law, which is known aptio

3. Traditional Criticisms Of Natural Law Theory

Round about the beginning of the™®entury, the existence of absolute principles atacked by
David Hume, who pointed out that there is no cagsalnection between facts and ideas. He arguesotimat
cannot logically derive an “ought” from an “is”. aGse and effect is an empirical correlation todaendl in the
physical sciences. Conceptions such as good ahdavexample, are subjective emotional reactioMslues
are not inherent in nature, nor is justice. Reasomonly work out the means that will lead to $ipett results;
it cannot evaluate the latter. Hume favoured tira &ind inflexible application of rules, althougk bonceded
that these should be wisely designed in the fitatg and should be changed when conditions den{agd.
Jonathan Harrisotjumes Theory of Justicpp 151-222).

It was on these lines he attacked the prevailongeptions of Natural Law. The conception of equy
complete, discoverable system was challengedhelfet was such a thing, the question that ariseshg,are
there so many divergent interpretations of Natlueal; and why is positive law needed at all? Durihg same
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period, (early 19 century), another objection to Natural Law canéis time, the teachings of historians and
sociologists, who laid stress on environment. disal investigation helped to explode many assionpt For
instance, the idea of the “state of nature” ane thcial contract” was debunked. Research intedhlky history

of society exposed the mythical nature of the @mttr It became the accepted view that the uretaity society
was the family or clan, not individuals.

Likewise, the apriori methods of the Natural Lakilpsophers were unacceptable to those nurtured in
the pragmatic spirit of science. Natural law plzis were subjected to critical examination witkadtrous
results. Their bases were revealed as unsubg&htigpotheses or else the results of false inferertWhere,
for instance, is the foundation for the assertiwat tTruth is worth pursuing”, or that “knowledge something
good to have.”

Again, it was argued that it is a wild inferenceassume that because certain institutions inréifite
countries are alike, that must be because theyefleeting some universal law. More recently,askeven been
suggested that the idea of Natural Law is no mioa@ & psychological reflex. The very diversity efyable in
systems of positive law raises in the mind, itdglsan anti-thesis of a fixed and immutable lalhis coupled
with an innate tendency to attribute reality toasi@repares the way for belief in the existencNattiral Law.
For these reasons it became evident that the lnggasomplex problems of the T9century required a
realistic and practical approach, not the easyieabn of abstract preconceptions. The climat®mifhion at
the beginning of the dcentury was such that Natural Law theories cowaldsurvive, and in their place arose
analytical and historical positivism with increagi@mphasis on a sociological approach to problems.

During the post-modern period of the history ofstéen philosophy some critics of natural law theory
argued that the Natural Law claim that laws of groponduct may be discovered by human reason rested
simple ambiguity of the word “law” and that whenstlambiguity is exposed, Natural Law receives gaitt-
blow. Critics like Bentham and Mill, who most foesly attacked Natural Law, contend that the pemdnni
confusion between laws which formulate the counseegularities of nature, and laws which requirenne
behave in certain ways must be resolved. The formigich can be discovered by observation and reago
may be called “descriptive” and it is for the stisinthus to discover them. The latter cannotestablished,
for they are not statements or descriptions ofsfaetit are “prescriptions” or demands that menl dfedlave in
certain ways. Consequently, their difference iliiethe fact that prescriptive laws may be broked wgt remain
laws, because that merely means that human bemgstddo what they are told to do; but it is megtéss to
say of the laws of nature, discovered by scienitberthat they can or cannot be broken. If thersstfor
instance, behave in certain ways contrary to thiensific laws which purport to describe their regul
movements, these are not broken but they losetitieito be called “laws” and must be reformulated

Jean Paul Satre, another critic of Natural Lawhigrsubmission, argues that the existence of atur
Law implies the existence of God (the divine legfist of Natural Law). But since God does not existre is
nothing like Natural Law. Oladele Balogun in is@&g onNatural Law Theory: An Expositioopines that,

There is a lot of sense in Satre’s view becausesociety is comprised of different groups:
the groups of theists, atheists, agnostics andslegill the same, our society, in order to
attain peace and happiness, must be governed bg. laWor law therefore to be
applicable in the society, it must be more thanuxiatLaw since atheists and agnostics
should be respected as members of the society (39).

Natural Law theory has also been criticized frdva perspective that its proponents give Natural Law
the same status as moral principles or rules,dtradly, what to them the reason should discoveMasiral Law,
they believed to be equally moral principles. Thantention is that human laws for them to bedvédiws
should accord with these moral principles. Critike Salmond, arguing against this presumptionmadns that
“laws differ from moral rules in certain ways.” most cases, there are legislative procedureshianging the
law, but on the other hand, to change moral ridgslegislation is not only factually impossible, ig
unimaginable. What sense would it make to say ¢hethin acts which have always been morally wrsimgjl
now on by decree be morally permissible? Agaispdiies as regards the interpretation of laws cbeldettled
in court, but how do we attain final settlementmoral dispute? (see J. Fitzgera&hlmond on Jurisprudence
pp 2-36).

The foregoing are some of the traditional criticssand objections which have been raised against
natural law theory in western philosophical jurigience. Let us consider traditional African jurigtence.

4, Traditional African Jurisprudence

The way to an adequate articulation of Africangprudence in order to capture the African idea of
Natural Law or to show the African semblance of tNatural Law theory in Western philosophical
jurisprudential thought is to approach our invediign by an enquiry into certain states of affatyges of
behaviour, attitudes and patterns which the trawiti African considered as ideal or good and wprirsuing,
that is, by way of an enquiry into certain traditid African values; and then we need to furthersader the

48



Journal of Law, Policy and Globalization www.iiste.org
ISSN 2224-3240 (Paper) ISSN 2224-3259 (Online) l'—,i,!
Vol.26, 2014 IIS E

mode of the application of law in the settlementdefputes in the African setting. There are sorghli
cherished values of the traditional African lifeyttfor the purposes of our discussion of traditloAfrican
jurisprudence, we are going to be concerned wiiith@ value of religion and the sacred (2) the eatitruth
and justice (3) the value of responsibility (4)e tvalue of high moral standards and good charadtér shall
then consider the mode of application of law in $ké&lement of disputes or in the attainment ofigasfor the
common good.

4.1 Thevalue of religion and the sacred

Several authors have remarked about the importandeinfluence of religion in traditional African
society. J.S. Mbiti in his phenomenal work @édfrican Religion and Philosophgeclares “Africans are
notoriously religious... Religion permeates intotakk departments of life so fully that it is not yas possible
always to isolate it” (1). Innocent Asouzu in hisyn seminal work oriThe Method and Principles of
Complementary Reflection in and Beyond African dduiphyaffirms that “African religion was not a pass time
affair neither was it a part time preoccupation autll time personal encounter with the divine’58. The
following statement was also made in specific igfiee to the Igbo people of Nigeria, but the statdarsetrue
of all traditional African societies.

They are... a truly religious people of whom it candaid as it has been said of the
Hindus, that they eat religiously, sin religiouslyreligion of these natives is their
existence and their existence is their religion ¢€@a in Nwala, 114).

Each African people has its own cultural heritageligion is a part of this cultural heritage, bius by
far the richest part of the African heritage. Bielh is found in all areas of the African life. dominates the
thinking of the African peoples to such an extdrdttits shapes their culture, their social lifegitipolitical
organisations, their economic activities and ofrseutheir traditional legal system and jurisprumen

We are not going to bother ourselves here witkxglanation of the intricate details of the elerseuit
African religion. It suffices to state that fundamtal in African religion is the belief in the etdace of a
Supreme Being (known by various names), numerota lbeities with specific functions, divinities, aastors,
numerous abstract forces which relate and intevihteach other.

Religion is one of the core values of traditioA#dican society. We have to take a long quotafimm
J. S. Mbiti because Mbiti's submission on that actovery adequately establishes how and why rediggoa
core value for the African. According to Mbiti,

Because traditional religions permeates all the atéments of life, there is no formal
distinction between the sacred and the seculawéen the religious and non-religious,
between the spiritual and the material areas &.IMVherever the African is, there is his
religion: he carries it to the fields, whehe is sowing seeds or harvesting a new crop; he
takes it with him to the beer party or to attenfliaeral ceremony; and if he is educated,
he takes religion with him to the examination roanschool or in the university; if he is
a politician he takes it to the house of parliam@)t
Mbiti’s submission continues;
Although many African languages do not have a Viordeligion as such, it nevertheless
accompanies the individual from long before hidtbto long after his physical death. (2)
Furthermore, Mbiti submits
Traditional religions are not primarily for the imddual, but for his community of which
he is part. Chapters of African religion s are twen everywhere in the life of the
community, and in traditional society there areirreligious people. To be human is to
belong to the whole community, and to do so ingolparticipating in the beliefs,
ceremonies, rituals and festivals of the communityperson cannot detach himself from
the religion of his group for to do so is to beead from his roots, his foundations, his
context of security, his kinships, and the entimug of those who make him aware of his
existence. To be without one of these corporamehts of life is to be out of the whole
picture. Therefore, to be without religion amoutdsa self-excommunication from the
entire life of society and African peoples do nuiw how to exist without religion (2).
What more needs be said about the value of religiththe sacred for the traditional African. Rieligis the
strongest or ultimate motivational factor in thdaeiour, overt or mental, of the traditional Afita

It is believed in many African societies that theiorals were given to them by God from the very
beginning. This provides an unchallenged authddtythe morals. It is also believed or thoughdttiome of
the departed and the spirits keep watch over peiplaake sure that they observe the moral lawsaed
punished when they break them. This additiondaebstrengthens the authority of the morals.

The African moral sense, in the course of the gjgaroduced customs, rules, laws, traditions, tapoo
and values which can be observed in every Africaniety. Morals deal with human conduct. This agichas
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two dimensions. There is personal conduct, whiab fo do specifically with the life of the individl) for
example, he would ask himself whether it is rightwsong for him to eat, to work in his farm, to wishe
medicine man when he is sick, and so on. But thatgr number of morals has to do with social cohahat is,
the life of society at large, the conduct of thdiwdual within the group or community. African mads lay a
great emphasis on social conduct, since a basicahfrview is that the individual exists only becaughers
exist:| am because we are, and because we are, therefore

Because of this great emphasis on one’s relatipnsith other people, morals have been evolved in
order to keep society not only alive but in harmonyithout morals there would be chaos and confusio
Morals guide people in doing what is right and gdmdboth their own sake and that of their commynithey
help people do their duties to society and enjatage rights from society. It is morals which hgu@duced the
virtues and values that society appreciates andaamuirs to preserve; such values as friendshippasesion,
love, honesty, courage, self-control, integrityflessness, helpfulness, bravery, truthfulnessjastice. On the
opposite side, morals sharpen people’s dislikearmidance of vices like cheating, treachery, thedifishness,
dishonesty, greed, improper sexual relations, figerkfe, and so on. We have pointed out thedfelih African
religion that God gave people their moral rulescofduct. In some cases, it is even stated whicticpkar
morals were ordered by God to be kept. God isghbto be the ultimate guardian of human moraliBome
African peoples believe that God punishes moradrafers only occasionally. It is up to society &aldwith
those who break its morals. If society fails tadfiout who may have committed certain crimes, sichurder,
for instance, then the community concerned may mraperform rituals to ask God to punish the unknow
murderer. This is the reason why traditional édn societies had several taboos. A taboo is tias@mntion of
a known prohibition, some what like the criminaldeoof modern societies. Breaking of taboos (eogst
killing of sacred animals, women climbing treesyl @l those serious offences that are grossly btiree with
general practice are punishable by the community.

It is also believed in some African societies tbattain diseases or accidents come only from @od i
punishment for unknown or unconfessed moral offent¢ethere is a large scale natural calamity sasha
serious drought, flooding, or devastating eartlkgug@eople often interpret it as a punishment f@ad upon
the community or society concerned as a resulihofeiased moral offences. This interpretation mehat
natural calamities are believed to be caused bigoitself because of its falling moral standardsod brings
those calamities to punish the people and bringntback to a proper observance of their morals.

The point of the foregoing is that religion asaectraditional African value, is itself, the soeror
foundation of a system of religious, moral and lagdues which regulate and harmonize the Afrigéa |1t is
African religion, like every religious system thdugwhich tells the African what is right and whatvirong;
what is good and what is evil. What is just andatMs unjust; what is lawful and what is unlawfulhat is
virtue and what is vice; what is worthy and of vahnd what is worthless and without value.

4.2 Thevalue of truth and justice

Flowing from the value of religion and the sacredhe value of truth and justice. Concern withtru
for the traditional African was primarily moral andt cognitive or epistemological as with conceithwruth in
Western philosophy; and in African culture God whdhe Creator of all things, who also knows aihgs, and
who is He who decrees morality, is the one who lstive truth of things. Many African societies haaanes
of God that describe God as Truth, or Doer of TrauthikKnower of Truth. Thus the African says thahys are
true because they are effects of His creating kedgé. Thus, the value of truth derives from thac&h value
of religion, which involves the fear of God for tA&ican.

Majority of traditional African societies believhat God metes out justice. Justice is a prindipde
respects the truth of who man is, and in doingdsmands rights as a consequence. Justice stemstlieo
social nature of the human personality and govéissnteractions, obliging him to give others théire and
ensuring that he receives his due. Francis Ariveerightly observed concerning the Igbo that justice that
rules the relation between man and man, and furtbies that justice is one of the main pillars ofdghorality
(Arinze, 29). If we consider that justice concegngng each his due and also consider the vagéations men
have with one another, then the different facefsistice become clear.

For the African, toward his parents, man owesjulséce of piety or filial respect and obediendeach
person in African traditional life lives in or asup of a family. In the family, individuals areoskely bound to
each other, both because of blood or marriage anduse of living together. The moral order witthia family
must therefore be complete in order to regulate mathtain its welfare. In all African families, dte is a
hierarchy based on age and degree of kinship. olthest members have a higher status than the ystinge
Within that hierarchy there are duties, obligatinghts, and privileges dictated by the moral sesfseociety. If
the value of justice in the family requires thatldfen have to respect and obey their parentsicpist giving
each is due — requires that parents, have a dltykoafter children, protect them, educate theisgigline them,
clothe them and bring them up to be well behavetliategrated.
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In traditional African society if parents fail their duties towards their children, the wider coumity
may punish them through pouring shame on themadging them, or even taking more serious steds. |
children fail in their duties, they may often beaten, or have something taken away from them. oftd it is
expected that children will be taught the valuestaifing the truth, to be honest, generous, comaide
hardworking, friendly with one another, hospitable so on. These are fundamental moral valuesiatigs in
traditional Africa which begin to be taught andgireed at home.

In African culture, toward his superiors or elders the name of justice, man owes respect and
obedience. Toward every sort of benefactor, imidnme of justice, man owes gratitude. And towasccheator,
God, in the African experience, man owes a justi@ded religion. God is concerned with the monalay of
mankind, and therefore He upholds the moral lawctvtenjoins truthfulness and ensures justice. Irstmo
African societies, justice in the form of punishrhéar an infraction of the moral order, comes ia firesent life.
For that reason, misfortunes may be interpreteithdisating that the sufferer has broken some moraitual
conduct against God, the spirits, the elders oerothembers of his society. This does not conttdte belief
that misfortunes are the work of some members,céspeworkers of magic, sorcery and witchcraftaatst
their fellowmen. Every African community has itsvo set form of restitution and punishment for vaso
offences, both legal and moral. These range freathdfor offences like practicing sorcery and witelt;
committing murder and adultery, to paying fines wihe, cattle or money; being mercilessly beaten up,
banishment for some other offences. It is genetal elders of the area who deal with disputestaedches
arising from various types of moral harm or offeme@gainst custom and ritual. Traditional chiefd amers
have the duty of keeping law and order, and exeguytistice in their areas.

Lying is condemned in traditional African cultur@he liar is considered to be dishonest, insinee
untrustworthy. In the eyes of the community a I&iseen as a feeble undependable character, & amdfa
cheat. Lying is condemned for its consequencesniost is that a liar is unreliable when the neséska for an
enquiry into any affair. A liar blocks every pdssi avenue to finding out the true position of §8n And in
African culture, truth is sacred and sacrosanctiacould generate rancour, disaffection, eveindubbetween
friends or relations. He is also capable of sprepdalse rumour, which could set up bad blood he t
community. Thus, the quality of the good life raditional African society is judged according aisilived in
truth and justice. Thus, it can be maintained ihataditional African society, life is meaningfahly in so far as
it is lived in truth and justice.

Mbiti notes a form of justice administered througk use of the curse. The operative principleis t
context is that if a person is guilty, evil will faf him according to the words used in cursing hiy the
application of positive magic, it is believed, agm can curse an unknown thief or other offendiart most of
the curses are within family circles. Here, themive principle is that only a person of a hightatus can
effectively curse one of a lower status, but neewersa. The most dreaded curses are those prcewily
parents, uncles, aunts or other close relativemsigieir “juniors” in the family. The worst ibé curse uttered
at the death — bed; for once the pronouncer ottinge has died, it is practically impossible toolevit. If the
guilty person repents and asks for the curse 1dtbd, the person who pronounced the curse caokeit either
automatically or ritually if it is a very serious® (211). Testimonies abound in African commusitielling
about the fulfillment of curses where a personudty If one is not guilty, then the curse doest function.
The logic of the African in this regard is that Gedair in His administration of justice — givirggch his due.

Because the African environment is one of complaaréty: | am because we are, and since we are,
therefore | amthere is a method of oath taking for the purposestablishing and maintaining good human
relationships. There are oaths which bind peoplstically together; the more popular one which savhat
may be called a blood “brotherhood” concerns aasitn where two people who are not closely relajed
through an oath ritual which often involves exchiaggmall amounts of their blood by drinking or foypbing it
into incisions on each others body. From theneg thegin to look upon each other as real ‘blooditters or
sisters, and will behave in that capacity towamsheother for the rest of their lives. Their fagslmay also be
involved in this “brotherly” contract, so that fekample, their children would not intermarry. Tfasm of oath
places great moral and mystical obligations upan parties concerned; and any breach of the covemant
dreaded and feared to bring about misfortunes.

There are oaths taken when people join the seddflecret societies” that exist in African so@sti
when they are initiated in the communal rites cfgage or in professions like divination. Otheheatre taken
when secret information is divulged, to guard sdmewledge or other secrets. Oaths may also benthke
children before the death of their parents if thdek want very much that their children observetaie
instructions or carryout important requests. Oa#mgle in seriousness: some are meant to bringt aleath if
they are broken, others cause temporary pain diorhisies of one type or another (Mbiti, 212). Thelief
behind oaths is that God, or some power higher thanindividual man, will punish the person whonist
truthful or faithful to the requirements of the loatr covenant. Any breach of the requirementshefdath or
covenant will attract the commensurate justice teNeere that we have not taken a position on winétlie oath
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taking practice is right or wrong, good or bad; ave simply presenting the facts and attemptingpfareciate
the thinking and experience of those involved m shuation.

The point made from the foregoing is that the gatif truth and justice in the traditional African
experience of value flows from the value of religiand the sacred. Truth and justice are valuedusecthey
derive from the nature of God Himself, who is camegl about the moral order and harmony of sociétgre
too, we must note the transcendental perspectiviestice, or put differently, the transcendentanaént of
traditional African jurisprudential thinking.

43 Thevalue of responsibility

The African world is a world shared with other widuals and beings. The Supreme Being, local
deities, divinities, ancestors, spirits, as welhasnerous abstract forces in an ordered relatipnsfihere is the
belief in the existence of order and interactioroagall beings. The interaction is essentiallyn@mious and
complementary. And disorder is seen as the re§idbme improper conduct on the part of any oftiaengs,
most especially, the human being. Human survimdlexistence depends on a proper maintenancesodrttiér.
To safeguard and ensure this cosmic and social andeaditional Africa, rights, duties and obligats on one
hand and prohibitions, taboos, and sanctions oottier hand were devised and enforced through warneeans.
Thus, each person in the community had great resipibity.

Consequently, responsibility was considered assé@emed, virtue and held as core value in trawitio
experience of values. Each person exists as paneccommunity and each member of the community &a
role, some responsibility and duties in the comryunOnes role or duty was determined by one’s ggader,
health, and abilities. Furthermore, each persdifiican traditional life lives in or as part of &xtended family.
There are family morals, some of which we haveudised in the preceding section. There are alsoncority
morals which govern the welfare of the community.

What strengthens the life of the community is helde good and right. What weakens to life of the

community is, held to be evil and wrong. To safeguthe welfare of the community, there are mabpda and
abominations concerning what may not be done aadctinsequences of doing so. For example, there are
taboos forbidding the use of certain words whiah thought to be offensive in various contextsis Mvrong to
break those taboos, whether the taboos themseleagad or bad as such. Similarly, there are tat@xtions,
relationships, colours and numbers. It is tabomamy African societies for a person to marry aseleelative.
It is a taboo or an abomination to have sexuakdotgrse in the bush, or with another man’s wiferedking
these taboos constitute a breach of morals withéndommunity. Even though the individual exists s
society and not vice versa, the community respleistproperty and life. Other individuals would b@rally
wrong to molest him or steal his property. The oamity must show justice towards the individual, this is a
moral duty of society. The point made here is timbne can act without consequence. A wrong dynthe
individual will have adverse effects on his or lsemmunity and the community shares responsibititythe
wrong committed by its members.

There are morals concerning the social, economitc political life of the people as a whole. These
cover aspects of life like mutual help in time refed, maintaining social institutions like marricayed the
family, defending the land in time of invasion gggaession, protecting the children, the aged aedvibak,
punishing the offenders, maintaining peace, law argkr, and so on. Morals, customs, laws and ttoadi
working together are the main pillars for the wedfaf society. Morals produce and sanction therofillars
because unless something is felt to be morallytiiglthe eyes of the traditional African, it wilbhbecome a
custom or law. But in turn, when something is atem, it becomes good and right in the eyes ok$waci

In the eyes of a traditional African community, mgathings were held to be morally wrong and evil,
such as: murder, rape, robbery, telling lies, 8tgalbeing cruel, saying bad words, showing diseesp
practicing sorcery, or witchcraft, backbiting, bgifazy or greedy or selfish, breaking promises aadon.
Whoever does them is considered to be a bad opexslon. The seriousness of the offence variesrdiog to
its nature, and from society to society. On thHeeohand, there were many things that were heltbtmorally
right and good, such as: kindness, politeness, istgor@spect, being truthful and honest, being bétiakeeping
promises, working hard, being hospitable, beingsm®rate, helping others, practicing justice in ljpubfe,
keeping the good traditions and custom’s of one&ety, and many others. Whoever followed theszgpts
and moral values was approved by society and ceresildo be a good person.

Consequently, great premium was placed on redpitisfor conduct. When people break moral laws,
they suffer shame in the sight of society. A fatblemother who neglected to take care of his erchddren or
wards was looked upon as'bad” father or mother. A husband or wife who did Iine up to his or her duties
and responsibilities was considered to be a “badbhnd or wife. In some cases such “bad” or irresjnte
persons were ostracized or kept out of the soaieles of their friends and relatives. In serioases there were
ways of making compensation and bringing about meitiation. Sometimes rituals were performed toifyur
people who have committed serious moral offencaes ta renew their good relationships with other rbers of
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their society.

There was the widespread practice in many Afrgacieties in which the community would punish a
moral offender by beating or stoning him to dedthis was done particularly to thieves and allegéithes.
Such a step shows how seriously the African comtimaniake their morals and that the community isvatthe
individual. In day-to-day matters of human condpebple know a priori what is right and good as wasliwhat
is wrong and evil. The morals are normally writtertheir mind and conscience, through the longqakdf their
upbringing and their observation of what other peafo and do not do. Since the morals of each ticeudil
African society were embedded in its customs, tiaak, rituals, beliefs and practices, people agsienthem as
they grow up and become participant members of tt@nmunity and society. These are community nsoral
and everyone who is a member of the community, tnesesponsible and participate in its moral welfarhis
is seriously so in the environment where the irdiial is conscious of himself in termslodm because we are,
and since we are, therefore | anwhoever constantly or deliberately breaks hiswmnity morals eventually
found the community punishing him in return.

4.4 Thevalue of high moral standards and good char acter

We have noted the existence of family as well asroanity morals in the traditional African way of
life. We have noted that what strengthened tledifthe community was held to be good and riglat what
weakened the life of the community was held to tié and wrong. Consequently, African traditiondhies
placed very emphatic value on the maintenancegif hioral standards which must be reflected in tthedgess
of character of men and women. A good man is daned to be a man of good character and such \gasyhi
respected in the community.

A man of good character behaves well towards dlisvii men and women. According to Mbiti, the
long list of regulations which the man or womangoiod character must observe includes: Don't kitbthar
man except in war; don't steal; don't show disresppe people of a higher status; don't have seitalcourse
with a wide variety of persons, such as another’snaife or husband, your sister, or other closatreé or
children; don’t use bad words especially to someafrteégher status; don't backbite; don't tell liegn’'t despise
or laugh at a cripple; don't take away someone’slgece of land; keep the many taboos and reguiati
concerning parts of the body; proper behaviour ating to kinship relationships, and activities sashhunting,
fishing and eating; observe the correct proceduréual matters and so on (214).

Goodness of character does not, of course, cows$isvoiding vices alone; it also (and more
importantly) involves the cultivation of virtuesuch as kindness, generosity, hospitality, justiespect for
elders, obedience to legitimate authorities, prenkiseping, humaneness and (for the females) viygr@fore
marriage and fidelity in marriage. It also inclsdaeodesty and decency in the mode of dressingtthening of
materialism, corruption, embezzlement and unjestitonduct. Morality in the African context is expsed in
conduct or behaviour, which is reflected in thedjoo bad character of the persons who make updimenzinity
or society.

Morality is always seen in the social context. nele any serious violation of the moral order has
social aspect, which involves serious social conerges. The whole society is affected, for eveilyaet is an
anti-social act, which has adverse effects on thelevcommunity. Any evil act also causes a disoupbdf the
ontological order, the natural order or Natural Ladwseph Omoregbe has noted that, one of the seasius
violations of the moral order in African traditidnethics is the employment of mystical forces totdom to
one’s neighbour. This is a typical example of evoral behaviour. Hence, witchcraft, which is @gsely the
employment of mystical forces to harm one’s neighbis uncomprisingly condemned all over Africa. €Th
witch is the very incarnation of evil, the typieadample of an evil person (40).

Thus the African sense of morality, it needs toditerated was a communal morality. By this weva
to emphasize the point that African traditional edity had a preponderant social, communal or irgespnal
reference and practicality with a transcendentalegision. It was a morality, which set standardsiresy and
excluded any form of individualism that considejest the welfare of the individual outside the sbar even
against the communal welfare. This is founded hat principle ofl am because we are, and since we are,
therefore, | amwhich is to say that one is there for the commnyfiist as the community is what guarantees the
individual his or her fullest welfare. Thus theufwation of the value of high moral standards anddg
character is the African consciousness of the neguiomote the mind-set of “we need one anothém.’such a
society, people felt the natural need for one aro#imd made laws for the practicalisation of suélveryone
who is a member of the community had a duty andaesibility to participate in its moral welfare leypsuring
high moral standards and upholding good charadt@amsequently, people of bad character were pedisbr
their moral offences and evil actions.

We need to reemphasize the point that in thettoadil African perception of moral values, God is
thought to be the ultimate upholder of the moraleor He could not have been indifferent to moyalitn
traditional African thought, God is concerned abmgrality because He is concerned about human weelfa
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Since He is a good God, He cannot be indifferetuiman welfare. He cannot be indifferent to méyaind the
moral order in community. Hence, he ensures jadiicrewarding the virtuous and punishing evilddereugh
the wisdom and sagacity which he endows patriafissts and elders with or through the agencyefliving
dead, spirits, divinities and gods who are his @ets. According to Omoregbe, this understandinGaod and
His relationship with men, explains why,
. in African traditional ethics it is futile formgbody to think that he can commit a crime
in secret and go scot-free, for God who sees whkatisvdone in secret will always ensure
justice by punishing such an evil doer, sooner ater in this life or in his next
(reincarnated) life (39).
Omoregbe notes further that,
Even grave crimes would deny one the possibilityegfcarnating at all. In African
traditional life, not to be allowed to reincarnate the greatest punishment that could be
meted to any human person. It is as grave as thést@an concept of eternal life forever.
At any rate, evil never goes unpunished, for ngttian escape the divine justice. God is
the searcher of hearts who sees and knows evegytmnid whose judgement is sure and
inescapable (39).

Following from the above exposition, it can bersady Africans traditionally placed very emphatic
value on the maintenance of high moral standardstas promotion of good character: the communasesemd
the fear of God. this is the value pursued whespfgedesire or cherish a “good name” in the comityuor
hold “integrity” as a value.

Now, we need to consider the mode of the apptioatf the law, moral rules, in the settlement of
disputes or in the attainment of justice for thenomon good. It is important to note from the ortbet in the
traditional African experience of value in the aref truth and justice and the application of lamtich
preference is placed @rbitration as an alternative fitigation as a means of settling disputes. Arbitration was
inevitably the preferred practicable alternative litigation in day-to-day human interaction becaubat
approach engendered mutual trust and confidentieeirsociety where social solidarity, communalisnutunal
dependence and complementarity were highly cheatistaglitional values.

There were no established courts, but the vilkggembly usually met and heard and decided caases th
arose between one person and another or betweeorti@unity and some recalcitrant member. Depending
the arrangement of the particular African societgl ¢he nature of the case, the process of arlotratas likely
to commence at the family meeting — in Igbo landifigtance, it is called tHdmu nna From these appeal went
to the village assembly or meeting, made up ofeeifhst the village elders or the general adultytaton.
Some larger communities had higher tribunals. Was the general pattern.

The taking of evidence lent more weight on eyeagses account than hearsay. Weight depended on
the integrity and credibility of the witness. Agaterest, known reputation and the probabilitytloé facts
alleged, having regard to all the other circumstarof the case, were all considered. If at tlikodithe hearing,
the tribunal was unable to say which side wasniglthe truth, the judgement was shifted from thevimce of
human (mortal) to that of divine wisdom. Swearimig some juju was then ordered. Who swore the juju
depended on the nature of the dispute. If a manbging accused of doing an act and he was denyivgs he,
the accused, who swore that he did not do thellecteal. If on the other hand some property wadispute, it
was the person claiming it who swore.

This introduction of the spiritual dimension toetlarbitration process was a consequence of the
awareness of the traditional African of the roledefties and spiritual forces as part of théssing linksof
African reality.

In a paper titlecCrime and the Nigerian Societhe Retired Hon. Mr. Justice C. A. Oputa, comrment
on “capital crime and the indigenous Ibo societginps out that under Ibo ancient customary law, icata was
considered a very serious, as well as a very heinffance and under that law homicide never wepuuaished.
According to the learned Jurist,

The native Ibo mind is always shocked and perpldxethe modern “English” criminal
procedure adopted in our courts where a man he fisioto be a “murderer” is
pronounced not guilty and set free because of fieserit evidence or some other
technicality. The presumption of innocence, thesoof proof being on the prosecution, the
technical rules of evidence especially the rulesiagt hearsay — all these would have
sounded absurd to the ancient Ibo ear. Up till ndwey are beyond the comprehension of
the ordinary Ibo man. To him there is only one fawmurder and that law is hanging. It
was not at all difficult for him to prove murderying rather heavily as he did on hearsay
evidence (9).
In our experience today, no one would deny thatathigroach of litigation involves a lot of sophistguibbling
and legal positivistic technicalities, in formalurbproceedings which undermine truth and the eafgustice.
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Innocent Asouzu sees the traditional African prefiee of arbitration over litigation as a conseqeen
of his realization of the “transcendent complemsntanity of consciousness.” According to Asouzu,
“transcendent complementary unity of consciousniessthe highest form of actualization of communal
experience as shared experience” (106). This @&qmEr helped the traditional African address, ilatively
successful manner, most of the challenges poséishyorld.

In relation to judicial procedure, Asouzu submitatf
The traditional African society was deeply comnditte the idea of efficacy of retribution
arising from non-commitment to the demands of thkgegence of transcendent
complementary unity of consciousness. This mexadrience makes arbitration a viable
alternative towards checking excesses and tensisndiety (188).
Asouzu explains further that
Due to this mutual experience, the ego automatidadicomes a part of the judges in its
own case. Since the unity is mutual, every verdiat at anytime be overruled by a more
superior verdict provided by the unity of purposeumded of all whose interests are at
stake and one that is rooted on the ultimate fotindeof meaning as is represented in the
deities and spiritual forces (188).
The point made is that, based on the complemetdgiy of the traditional African founded on thenmiple that
“every thing in reality serves a missing link”, aimdthe awareness of the transcendent complemeuntaty of
consciousness, the issue of legality, justice achdss transcends mere litigation and arbitratibmortals.
There is the spiritual dimension because the dedtie spiritual forces constitute part of the “rimigdinks” of
African reality.

For the traditional African the law deriving frothne binding force of the transcendent complementary
unity of consciousness transcends formal posittvisburt proceedings. For him, in the pursuit fth and
justice there must be a fusion between the logiodl formal and the truthful and factual in a wagtthenerally
helps protect the ontological character of truthuth, for the traditional African, is more thanr@spondence of
statements to facts since it is ultimately conrmétemeaning. Meanings themselves have implicationat only
for the physical empirical but also for the trammbent spiritual. Following this mind-set, the A&fih seeks to
understand truth from a comprehensive, wholesootal and ultimate perspective connected to the myna
complementary unity of consciousness, involvinghboiatural or physical and supernatural or spiritual
implications.

In summation, the point of the foregoing is thatriaditional African philosophical jurisprudendbe
thinking was that matters of truth, justice, rewareingeance, decisions about right and wrong, goaldevil are
matters that in many instances, transcend the @arftmere mortals such that any transgressiomsasitorious
acts that escape the adequate attention of meantalstill capable of being punished or rewarded assult of
the natural mutual complementarity of the interagfiorces which bind all missing links of reality.

5. A Comparison Of The Essential Tenets Of Natural Law Theory And Essential Elements Of

Traditional African Jurisprudence

In our discussion earlier of the Natural Law theadny Western philosophical jurisprudence, we
identified ten key tenets of Natural Law theoryo dompare these essential tenets of Natural Laaryhe
Western philosophical jurisprudence with the esabeiements of traditional African jurisprudence whall
consider each of the ten tenets of Natural Law théo turn and see how each is reflected or disdrh
traditional African Jurisprudence.

We stated first, that Natural Law theory promdtesidea that there are two laws, one resting salel
human authority (positive law) and the other claignidivine or natural origin (Natural Law). Hereewee an
affinity between this Western idea with the tramti@l African view that there is the transcendergalm where
God decrees morality and the physical realm whbhee dommunity enforces its morals, laws and values.
Secondly, in the Western characterization of Natuasy, Natural Law is supreme over man-made (pesjtiaw
and the latter for it to be valid or authentic moshform to Natural Law. This idea falls in squareith the
idea in African traditional worldview that God isggreme and the ultimate guardian of human mordhitys His
moral decrees are supreme. He is the one who roetgastice. As a consequence of the communaesenf
the fear of God, communal morality, values, lawsstraonform to the standards set by God, the SupBaire.

In the Western conception of Natural Law, Natlralv as a law of reason is self-evident and is known
naturally with the development of man’s reason.the traditional African conception, Natural Law iatn is
God's law is known not just by reason alone, bsbdly intuition, revelations and observance ofirmbecause
the African man is a keen observer of nature. &liean African proverb which says that :"A man wias one
finger pointing at another has three pointing tayganimself.” This is a proverb of nature, a staatrof natural
law. The proverb attempts to explain certain @atcies and manifestations of nature by observatlonusing
this proverb, the African elders are metaphorictdlking about aspects of nature, natural law aaity dife. It
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means that while the act of accusing others caremakaware of our responsibilities, we must religlp and
naturally remind ourselves that we too are culpritameans that the injustices in life, and th&aikencies of our
society are problems of our own justice and resipdities.

Another tenet of Natural Law theory in the Westetmracterization of Natural Law is that the
obligation of the Natural Law comes from within, part of man’s very nature as a rational being.is Etso
applies in the African conception of the NaturalLaThe African view is that man has the innateacity and
power to discern truths in matters, including teeagnition of injustice and unjust law. Yet, arethenet of
Natural Law theory in the Western conception ig tHatural Law is the foundation of truth and justicThis
position is affirmed in traditional African jurispdential thinking. We have noted that in Africaritete, God
who is the creator of all things, who also knowgtdhgs, and who is He who decrees morality (Natuaw), is
the one who knows the truth of things. We notexd thany African societies have names of God thatrilze
God as Truth, or Doer of Truth or Knower of Trutie also noted that majority of traditional Africaacieties
believe that God metes out justice. Thus God, whthe promulgator of Natural Law is He who lay the
foundation of truth and justice. In this regaitte toncept of Natural Law in Western and Africarisjprudence
are equivalent.

It is also a fundamental tenet of Natural Law tlyda its Western conceptualization that the puepob
Natural Law is the common good of all mankind. sThidea in Western jurisprudence is also relatetthéddea
in traditional African jurisprudential thinking thtéhe African universe, being an essentially religi and a moral
universe, God is concerned about morality becausasHoncerned about human good and human welfare.
Since He is a good God, He cannot be indifferefiuiman welfare, He cannot be indifferent to moyadind the
moral order in community. Hence, he ensures jastig rewarding the virtuous and punishing evildoers
ensure the common good.

Further, in the Western characterization of Ndtueav, Natural Law is immutable, valid at all times
all societies, and is applicable to all men withedxteption. There is this same understanding ircavf
traditional jurisprudential thought. For the Afiit, it is believed that God never changes. Acogrdd Mbiti,
“some people in Kenya say that God is the sameytadde was yesterday...” (Introduction to Africagligion,
53). He also informs that,

In central Africa there is a proverb that says “Godver dies, only men do” In Zaire one of
his names means “He of many suns, the eternal Gddhis means that his time is beyond
reckoning, he does not change, he is not subjetietmatural processes, of growth, old age,
decay or death. Infact, in Nigeria the people sihgt “Nobody has ever heard about the
death of God, because he never dies.” (53).
If God never changes, then His law, His rules, Higal decrees never change. They are immutableaidiat
all times.

In the African conception of God, He is spirit Bgiand everlasting, limitless and present everyaher
all-powerful ruler of the universe, His moral dezseaare not only immutable and valid at all timésytapply in
all societies and to all men without exception.isTimust explain why certain values are commonlyished
universally.

For the Natural Law theorists a proposition igdiads law, not simply for the reason that it hatsséied
some formal conditions, but by virtue of some elemef morality. Natural Law in its Western
conceptualization states that law, in whatever fommst reflect or have a minimum content of moyald be
just. Law necessarily entails morality and it miuave certain moral qualities — what Lon Fulledc#be “inner
morality of law.” Traditional African jurisprudercacknowledged this point and as such laws wenmayigated
essentially to promote the moral welfare of the oamity.

Finally, following Natural Law theory in its Weste conceptualistion, unjust and immoral laws are
always in conflict with Natural Law and thus theg absolutely null and void. In the traditionaki&an context
it was likewise. Traditional African do’s and diznwere subject to the divine laws of nature wbgrthe gods,
spirits, and ancestors constitute surveillancehanlives of the people, guided by transcendeniabifiable
moral codes. In the network of interaction betwdenSupreme Being, local deities, divinities, aboes, spirits
as well as numerous abstract forces, the fear afspment by God or the gods, expressed in the adea
retribution and nemesis, confirms the existencBlatural Law and justice and guarantees the nudlityunjust
laws which conflict with Natural Law.

From the foregoing discussion, it is clear thaditional African jurisprudence was grounded on
considerations of natural law and that the Africdaa of Natural Law is quite similar to the ideaN&#tural Law
in Western philosophical jurisprudence.

6. Appraisal And Conclusion
Our aim in this essay was to carry out an expositib the Natural Law theory, as it is operative in
traditional African jurisprudential thought. We apled an approach of comparative analysis of the
conceptualization of Natural Law theory in Westgrnilosophical jurisprudence with the operation of

56



Journal of Law, Policy and Globalization www.iiste.org
ISSN 2224-3240 (Paper) ISSN 2224-3259 (Online) l'—,i,!
Vol.26, 2014 IIS E

Natural Law theory in African jurisprudence. Wlihts paper has established is the thesis thattitvadl

African jurisprudence in which the metaphysicag tkligious, the moral, the political and legal aréfied

is anchored basically and essentially on NaturaV tansiderations. Thus, it can be argued thaftiondl

African legal system and jurisprudence is foundetam legal positivism, but on Natural Law theory.

This essay also shows that the idea of Natural inatkaditional Africa is quite similar to the ided

Natural Law in Western philosophical jurisprudenrcthat is, that the Natural Law is divine and iscdiverable
by human beings by the application of reason. Wetalso shown that the essential tenets of theraldtaw
theory as it is conceptualized in Western philosogdhjurisprudence conform in all respects with #ssential
elements of traditional African jurisprudence. Foe avoidance of doubt, or for the sake emphétisis state
these essential tenets of Natural Law theory:

(1) Natural law theory promotes the idea that therehaoelaws, one resting solely on human authority
(positive law) and the other claiming divine orural origin (Natural Law).

(2) Natural law is supreme over man-made (positive) dad the latter for it to be valid or authentic
must conform to Natural Law.

3) Natural law, as a law of reason, is self-eviderd @nknown naturally with the development of
man’s reason.

(4) The obligation of the Natural Law comes from withas part of man’s very nature as a rational
being.

(5) Natural law is the foundation of truth and justice.

(6) The purpose of Natural Law is the common good lafnainkind.

@) Natural Law is immutable, valid for all times, iif societies, and is applicable to all men without
exception.

(8) A proposition is valid as law, not simply for theason that it has satisfied some formal conditions,
but by virtue of some element of morality.

(9) Unjust and immoral laws are always in conflict witlatural Law and thus they are absolutely null
and void.

(10) Natural Law is an apriori law, which is known apiio

The above are also generally the essential eleméiraditional African jurisprudence. Again, thssa
re-emphasis of our thesis that traditional Afriéegal system and jurisprudence is based on Nataraltheory

The major criticism that legal positivists raisgamst Natural Law theory is that Natural Law
proponents give Natural Law the same status as Inmiaciples or rules. They seek to divorce moral
considerations from law strictly. But how can wigadce moral considerations from good or just lawg®
cannot imagine any form of positive law which mhstlegitimate, just and promulgated for the commgoad,
which is not tempered or moderated by some mornasiderations and moral content. Since law is nfade
man, and man is a moral being, living in an esa#ntmoral universe, any law, for it to be autherdind
legitimate cannot ignore transcendental moral cmrstions. This is the logic that prevails in NatuLaw
theory and in African traditional jurisprudenttal
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