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ABSTRACT

The concept oSecuritywith reference to the Nigerian Financial sector bmtividuals was discussed broadly in
this paper. Security is clearly defined, the usefas of security is well elaborated in this papéis paper also
gives us an insight into the nature of securitléssifies security intoeal and personalsecurity. Before any
loan agreement can become valid, certain conditmonst be addressed and fulfilled suchRecognition of
parties by law, Capacity of parties under the Iaalidity of agreement, Reliability of Security tened, Issue of
acquisition, Compliance with Relevant Planning Ratjons, Valuation The last three instances are relevant
whereLandis the subject matter of the Security.

This paper emphasizes without doubt, that the majoblem with Security as a panacea in the handhef
creditor lies with iteenforcementand goes on to suggest that this problemar@nforceability of securitgan be
drastically reduced if the Relevant Law Enforcem&gencies in every country, especially in Nigeri&gin to
take Creditors’ Petitions against Debtors serioaslg work on them. Once petitions have been inyat&d to
be genuine, the Law Enforcement Agencies shouldafter the debtors and effect their arrests, esfhgcia
escapee debtors who have made away with severnalgsemonies and those who are owing the banksiweass
amounts of money. After they have been arrestetiglf cannot pay back the money, they should beeseed
to at least twenty one years imprisonment becawesg may have wrecked some of their Creditors cotalyle
and rendered them totally hopeless. We can see tinsrabstract that Security as used in the cordéxhis
paper is both a Myth and a Reality because it laged well for some creditors, but some other Geedicould
not be allowed to take over it to realize the motiey loaned to debtors.

KEYWORDS : Security, Creditor, Debtor, Banks, Secured Creditdnsecured Creditor, Mortgage, Real
Security, Surety, Personal Security, Parties, LAgreement, Contract, Indemnity, 1.O Smith Guaranteswy
Enforcement Agencies, The EFCC, Valid Title, Mogga Land, Escapee Debtors.

INTRODUCTION
THE NEED FOR SECURITY
Commerce and Investment are the lifeblood of amnemy. Financing these major economic activitiegine
the use of credit facilities by individual entrepeers, corporate entities, small and large scalasitnies and
multi-nationals, many of whom source capital laygeEbm borrowing. Banks and other Financial Ingtdas
provide the tonic for the vigorous commercial aiti®s through lending. The provision of credit fa@s is an
investment for banking and a method of financialentaking which propels economic growth

According thO. Smith, a lender has two options in providing credit liaci Reliance may be placed
on the borrower’s covenant to repay, having bedisfial of the viable purpose for which the crefditility is
required, and the certainty of the source of regaytirit has been said théie most important factor to be taken
into consideration when assessing the safety o&drance is the borrower’'s capacity to repay thenlda
accordance with higromis€. But going by this proposition, the debtor canadéf and the creditor may
discover that his interest is postponed to tha eécured creditor where the debtor’'s assets heae @iven to
secure another lo&rin the event of the debtor’'s bankruptcy, or insabse repayment of the loan depends on
availability or sufficiency of debtor’s assets, @hd creditor may soon discover that he has nodgme

The second option is for the lenttettake, in addition to the debtor’'s covenant ¢épay, tangible
assets and/or personal assurance in the form ougies or indemnity as security for the loan. Tdpsion is
usually adopted by most, if not all banks, and lha&en preferred from the earlier times due to the
disappointments and losses identified with unsetwredit. If the lender were sure that the borroweuld
honour his indebtedness when due, there would besa no need for security since there is alway®mige to
repay in all credit transactions. Experience hagtiamost lenders that the borrower who promiseshimest to
repay on the due date may turn out to be very leoatid uncompromising when called upon to fulfil§ h

1.0 Smith — Nigerian Law of Secured CrediEcowatch Publications Limited, Nigeria) 20@ p. 1

2 Nigerian Law of Secured Cred® p. 1

3 Chorley : Law of Banking(7™" Edition, Sweet & Maxwell) @ p. 288

4Where tangible assets are at the disposal ofréitter as security, the creditor may have recotoghem upon the
debtor’s default, notwithstanding that the dehirisceded by other debts
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financial obligations to the lender. As a resuig tender in most cases will refuse to accept thpty promise
of the borrower, but would rather insist that certproperty or additional third party assurance rbade
available to secure the debt, so that when theohem reneges, the lender can have something tbdak on.

Security is indeed an assurance gealby the debtor in addition to the personal psentd discharge
an obligation owed the creditor. It shows the debtgood intention to meet his obligations, andviles an
incentive on the part of the creditor to providedit. Unfortunately, some debtors refuse to givethgir
security, after defaulting to pay the lender. Sogeeas far as stopping the lender by filing a cagtion
(normally in the form of an injunction) against tparty putting up the security for sale or takingeiothe
security completely. Banks are the highest numibeasualty creditors on this issue. Some individurabitors
also suffer this non-challant attitude of bad debht®therwise, the risk of non-repayment of a lshould
normally be minimized when the debtor provides lteraative means for the creditor to fall back nrihie event
of default to repay.

A creditor who obtains security foty credit given is assured of a greater contvet dis debtdrin
most cases, especially where the security is anowafvle property with no defect in the title of gsiginal
owner. In the event of a down turn in the debtor’'s basior undertaking, and consequently, a renegmtiati
and / or rescheduling of payment, the security joies/the creditor with a stronger negotiating hand.

When a credit transaction is unsetuigterest rates tend to be higher to reflectrible to the lender
and this increases the cost of loans, which in tnakes capital equipment more expensive for ererers.
When tangible security is involved in a crediteainsaction, creditors do not need to gather infdomatbout
the ability of the debtor to pay since the secueitists to fall back upon. By reducing the risk;isity reduces
the cost of credit by reducing the interest payhble

In the event of a debtor's bankrupteyinsolvency, the security places the securedlittneat an
advantage over any unsecured creditor. Not onlys dmesecured creditor have priority of claim over an
unsecured creditdrthe assets over which real security is held wdgdwithdrawn from the general body of
creditors, and the secured creditor satisfied duhe assets notwithstanding that the unsecureditoregets
nothind The security is thus an assurance of repaymenppssed to mere possibility of enforcing a claim by
action of debt.

Besides, since it is important thatkadvances should be turning over continuallys ihécessary that
repayment be assured, so that the banks may $te&y ahd be able to make fresh advances to otlstomers in
need of finances. Inability of banks to recovemidrom debtors or enforce the security they olehifrom
debtors who defaulted have led to the collaps@ @hany banks in many countries of the world.

Although the direct benefit efcsirity may be to the creditor, and through bettedit terms to the
debtor, the need to reform a country’s financiatt@etowards profound benefits for the economy megyuire
State Intervention through Regulations. In Nigefi@, example, the Banks and Other Financial Instihs
Decree No. 25 of 1991 provides credit limit beyamtich banks cannot go without secufitAnd consequent
upon distress in the Nigerian Banking sector in1B80s, the Failed Banks (Recovery of Debts) amdrkial
Malpractices in Banks Decree No. 18 of 1994 (asrmi@d) was enacted which makes it mandatory for dank
and other financial Institutions to obtain secuvityen giving out credit

In the area of International Trade, secured creffi#rs a convenient platform for the fulfiiment of
obligations with little or no hindrance to commerddne complexity of international commercial tractsans
and the need to finance transactions across tleasghbeyond national frontiers without hoppinguach the
globe are major factors making the use of secusigyificant. The use of maritime and other comnarci

1. O Smith — Nigerian Law of Secured Cre@itp. 2;Pedrazzini and Simpson — The Legal Framework fon®edCredit :

a suitable case for Treatme(#999) B.L 1 Issue 1 p. 127 @ 129

2 In my own view

% It has been said that the benefit of secured tveliibe shared by the borrower in the form of loweenest, donger —
term loan or other more favourable conditoorSeePedrazzini and Simpsap.cit @ 129

41. O Smithsupra @ p. 3

® This is however subject to the Rule of destructiothe hands of a bonafide purchaser for valula@iegal estate without
notice of the security, if such security right isequitable one.

® Sykes & Walker : The Law of Securit{&% Edition, Law Book Company Limited), 1993 @ p. 4.

" Ibid s. 20 (1) (b) and s. 20 (2) (a) & (b). Thisdee qualifies as an Act of the National Assertiylyirtue of s. 315 (1) (a)
of the 1999 Constitution of the Federal Republic afe¥a.

8 This Decree qualifies as an Act of the Nationaléably by virtue of s. 315 (1) of the 1999 Consitiiui of Nigeria supra.
By s. 19 (1) (a) of that Law (of the Failed Banks ®axy of Debts), any director, manager, Officeemployee of a bank
who knowingly, recklessly, negligently, willfullyratherwise grants, approves or is otherwise caadewith the grant or
approval of any credit facility without adequatewsgty or with no security as normally required vath a defective security,
or without perfecting a security is guilty of arfefce punishable with five years imprisonment withan option of Fine
pursuant to s. 20 (1) (a) of the Law.
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instruments as well as the various forms of assgramderlying bankers’ relations across internatidrontiers
basically constitute the main machinery for effeetinternational trade

THE NATURE OF SECURITY

Security is defined [8ykes and Walkexsan interest vested in a person called ‘the creditoicertain
property owned by another called the ‘debtor’, wétgr certain rights are made available to the creddver
such property in order to satisfy an obligation gamally owed or recognized as being owed to thdittmeby
the debtor or some other pergon

R.M Good&defines security (in terms of interest createdrivpprty) asa right given to one party in the
assets of another party to secure payment or pedioce by that other party or by a third party.

Security interest may be created or meyve over different types of property which coble tangible
and intangible, and all of them are characterizedtieast, 3 main features namely:

a) aright in the creditor to make the property anst for the debt or for other obligation;

b) aright of the debtor to redeem the property Qyitiating the debt or performing any other obligai
c) a liability on the part of the creditor upon suayment or performance to restore the propertydo th
owner.
Therefore security covers real and qreassecurity.

CLASSIFICATION OF SECURITY
Real and Personal Security are the main typescoirite recognized by law. Each type is classifigthwiefined
characteristic features in terms of creation arfdreement.

a) Real security— real security gives the creditor certain rightsr property which has been appropriated
to meet the debt. This takes the form of a rightem over specific property to the satisfaction of a
particular debt, so that the debt is the primamrgh on the property.

There are three traditional methods of cfgisgj real security. These are:

1) Security by which the creditor obtains proprietarights in the subject matter of the security suck a
mortgage -in this form of real security, title whether legalequitable is conveyed to be creditor by the
debtor to be held by the former until all his claiomder the mortgage have been satisfied.

2) Security which depends on the creditor's actual pession of the subject matter of securitythe
existence of this form of security depends on tieglitor's continued possession and not on conveyanc
of title by the debtdt. Examples are found in the English pledge and gssssy lien. Although
possessory security generally gives a right ofntéta to the creditor, in the case of the Englidge,
the creditor may sell under special circumstaf@een though he cannot foreclase

3) Security which gives the creditor neither proprigjanor possessory right, but a simple appropriation
of specific property to the satisfaction of the deba good example of this form of real security is an
equitable charge or hypothecation. Under this cltafssecurity, the creditor may liquidate the debt

through judicial sale of the propefty

According to 1.O Smith , while the foregoing d#dgation may be a convenient way of classifyisgl
security, it may serve no useful purpose in practichis is because one type of security may fadl different
heads of classification, making a strict compartiaksation difficult. For example, although a matg is a
proprietary security, it is not absolutely corréztsay that possession is not one of the incidehts mortgage,
for a mortgagee may enter into possession in teerate of a mortgager’s default and collect rentspanfits. A
pledge as a possessory security on the other lgares the pledgee a right to sell , a remedy cheristic of
proprietary security.

1.0 smith — Nigerian Law of Secured Cre@itp. 4

2|, O Smithsupra @ p. 4; Security may also be used to sigmifgstment stocks or to designate shares in éelihiability
company suitable on the stock exchange. But thadtithe sense in which security is being usedismghper.

3 R. M Goode : Legal Problems of credit and secu@f{f Edition, Sweet & Maxwell), 1988 @ p. 1

4 Many writers do not categorise personal secustgexurity unless it gives real security as wekeSykes &\alker@ p.
11

® Re Morritt(1886) 18 QBD 1220fficial Assignee of Madras v. Mercantile Bankmdik (1935) AC 53

6 Carter v. Wakd1877) 4 ch.d 605

" The reason is that the creditor in this case battle vested in him which foreclosure could makesolute.

8 Tennant v. Trencharfl869) LR 4 ch 537. An equitable charge can alsiyap court for the appointment of a Receiver to
intercept rents and profits
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It is also possible to distinguish betweenuwsities under a common head of classificatioplédge and
possessory lien are both possessory securitiesylilg the latter merely gives the creditor a rightretain the
security, a pledgee can, if the debt remains wsfidiand after a reasonable time, realize therggdy salé. A
customary pledgee, like a possessory lienee haara nght of retention, but unlike its English ctenpart, the
customary pledgee has no power to sell, for a gledgustomary law is perpetually redeentable

Classification of security may also dep@&mdthe evolution of a particular security in lawexuity e.g
legal or equitable mortgage; or on the source eation such as consensual security and that whishsaby
operation of law such as an equitable lien. In ficacit is more appropriate to classify securitg@ding to its
subject matter. While an immovable property likeadamay be the subject matter of a mortgage, sihee t
mortgagee need not necessarily go into possessiobavie a valid security, the same may not be tfyeeisonal
chattels. For chattels, physical control of thepamy is necessary not only for its protection, esgentially to
forestall disposition of same by the debtor withthe creditor’'s knowledge, bearing in mind thatdhparties
are usually not warned in this regardgricultural produce, growing crops, stock indeaor those likely to
depreciate in substance and /or require preservatiay be the subject matter of a charge or lienesthe
dominium of such may have to remain in the detaoobvious reasofisThe nature of choses in action such as
shares and stocks require that only a mortgagemmay be created over them

Looking at security from the point ehforcement, certain methods of enforcement maynbee
appropriate for some securities than others. Thugclosureis confined to a mortgage; the right to take
possession does not belong to an equitable chasgkeis not available to the holder of a possgdsem, while
the appointment of a Receiver is not open to allitors.

PERSONAL SECURITY
Personal security gives the creditor a secondamjr&@ctual action against the surety, should thecpal debtor
default. It gives the creditor no claim upon anytipalar thing, but a claim against a particulargoe who
assumes liability as surety for the principal debto
Personal security or suretyshigts in two forms namely: bguaranteeor byindemnity A contract

of guarantee assures the creditor of the guaransetondary liability in the event of the inabilib§ the
principal debtor to meet his financial obligatioegen after adjudged liable by the Court. In thisescathe
creditor will have to proceed first against thenpippal debtor by action in court, and it is onlyewé the latter’s
assets are insufficient to meet the financial atl@n that the guarantor is proceeded against. htract of
indemnity assures the creditor of the primary ligbf the indemnifier upon failure of the prin@pdebtor to
fulfil his obligation under the loan agreement.this case, the creditor is not obliged in law togered against
the principal debtor first before suing the indefieniunder the contract of indemnity

While the foregoing classificatiormains water — tight in the law of secured creditddes not follow
that the security may be obtained only in accordamith the methods suggested. More often thananetlitors
take real security from such sureties, and maglagame in the event of default by the principaitdé.

CONSENSUAL SECURITY: PRELIMINARY INQUIRIES AND LEGA L REQUIREMENTS

The most popular method of making real securityilalke for credit facility involves a true agreenten
between parties of full capacity in law, the existe, availability and viability of the subject netiof security.
Therefore, if creditors want to make the securigble and realizable, the following factors shobdtaken into
consideration:
a) Recognition of parties in law —an agreement cannot have the force of law or beresdble between

the parties to it, except the parties are juriséicson$

! Carter v. Wakesupra

2 Okoiko v. Esedaluél974) 3 SC 15

% This problem necessitated the mandatory requirenfargisteration of such interests created uttieBills of Sale Act
1882

4 While agricultural produce and growing crops asaally required to be preserved or nurtured intirady the farmer, the
nature of stock in trade as floating assets netegssithe need to have a floating charge createdsame.

® Stocks and shares are intangible assets, andt#test in them can neither be the subject mattemptedge, although it is
not clear whether a Share certificate may be pédge

6 Waldock — Law of Mortgage® p. 12

1. O Smith@ p. 12

81. O Smith@ p. 12

® Fawehinmi v. Nigerian Bar associatigno. 2)(1989) 2 NWLR PT 105 p.558; lyke Medical Merchaedis Pfizer Inc
(2001)5SCPT1p.58 @ 68
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b) Capacity of parties —in the case oinfants,the law is that all contracts, whether by spegialt by

simple agreement entered into by infants for tiayenent of money lent or to be lent shall be atisblwoid".
Since a contract of loan made to an infant is vaiguarantee of the loan is also Void

A person of unsound minander the law may enter into a secured creditstaration during his lucid
interval provided that a Receiver has not been iapg for hin?. A mortgage given for loan taken by a person
of unsound mind is valid unless it can be shown tiva lender (mortgagee) was aware of the insaimitwhich
case, it is voidable and may be avoided by*him

Where the borroweras illiterate, the lender is required by law to show that thenfer understood the

purport of the agreement, and that the property mwaant as security for the loan given to him. Ithisrefore,
usual in practice to insert thiéiterate jurat as a way of conforming with the llliterates Prdime Law’ to the
extent that the illiterate understood the transacti

A trustednas no right to borrow money on the security eftifust property, unless such power is reserved
for the trustee in the Trust Instrument or by s@tatuté.

The capacity ofa statutory corporationto enter into contractual relations, including wed credit
transactions is regulated by Statute, so that dmehnacks power to take or give security under rislevant
statute will be acting ultra vires its powers ifeitters into such transactiom\s regards registered companies,
although the Company and Allied Matters Act 2004g€\ia) prohibits a company from carrying on any
business not authorized by its memorandum or exegdtie powers conferred upon it by its Memorandam
the Act, the Statute protects any act, conveyamndeaasfer of property from being invalidated apda facto,
protects the secured creditor.

c) Validity of Agreement —a valid secured credit transaction is that whichritered into by parties to a

credit arrangement freely, while manifesting tle@nuine intention in writiny It is essential that the agreement
reduced into writing must not have been vitiatechiigtaké, misrepresentatidfy dures$' or undue influencé.
The credit arrangement for which security is oldimust be meant only for a lawful purpose. Othsewthe
security becomes unenforceafle

In addition to the requirement of due executiparties must ensure that other requirementbefaw
which include formalities likeonsent of the appropriateuthority, stamping and registratiofwhere necessary)
are validly met.

d) Reliability of security — a viable security is one which the creditor coutdbece in the event of failure

or inability of the debtor to pay and realize théem proceeds which liquidate the indebtedness. tiherefore
necessary not only that title over the subject enadf the security be secured, but also that theevaf the same
must be commensurate to the indebtedness. Indkis, there are two key issues that must be addreski&h
are -

i) Assurance of title —a borrower cannot give as security property whioksdnot belong to him. The
rule isnemo dat quod non habetnd a lender who takes as security property whimbs not belong to the
borrower may discover too soon that there is naritgoenforceable in law.

! Infant Relief Act 1874, s. 1

2 Coutts & Co v. Browne — Leck§974) KB 104

% Hall v. Warren32 ER 738

4 Campbell v. Hoope85 ER 603

® Amizu v. Nzerib€1989) 4 NWLR PT 118 p. 757

® Equity will not permit a Trustee to unduly subjéve Trust Property to financial risk to the deimhof the beneficiaries

” Ashbury Railway Carriage & Iron Co. v. Rickig875) LR 7 HL 653

8 Olanleye v. Afro Contractor (Nig) Lt1996) 7 NWLR PT 458 p. 29

® Mistake may prevent the parties from reachinggreement or the parties are not in concensus ad isiace they intend
to contract about different thing8er Lord Atkinin Bell v. Lever Brother§1932) AC 161

1010 Udogwu v. Ok{1990) 5 NWLR PT 153 p. 721 @ paras C — G, the NigeEourt of Appeal explained what constitutes
misrepresentation to mean tlifatvo people enter into a contract, and if onetam for the purpose of inducing the other to
enter with him, states that which is not true inmaif fact, which he knew at the time to be untraé, ibupon that false
statement, the contract is entered into by therqthety, then, generally, an action at law is operthe latter for damages
upon the deceit, and there will be a relief in egtit the same party to escape from the contract.

1 Duress is any form of coercion, extortion, exi@tor force compelling the victim to act in a pewtar way contemplated
by the party applying it. Seeao v. Lau Yiu Lon§1980) AC 614].0 Smithsupra @ 23

2 Undue influence isome unfair and improper conduct, some overreagtiaome form of cheating and generally, though
not always, some personal advantage obtained bygulity party.PerLindley C. Jin Allcard v. Skinn¢t887) 36 ch.d 145
@ 181

No Court of Law ought to enforce an illegal contracallow itself to be made an instrument for eniiog any obligation
alleged to arise from it. Sedao v. ACB Ltq1998) 3 NWLR PT 542 p. 339.
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i) Investigation of title to land - where the subject matter of security is land, the memo dat quod non

habet still applies rigidly, making investigation oflétimminent. In Nigeria, the source of the borrow¢itle to

land given as security for credit facility may lrecustomary land tenure, valid transfer or grént.is a family

or communal land, the lender should know that ibhédienable for any reason whatsoever withoutcresent of
the accredited representatives such as the He#icediamily and Principal members in the case oémilfy

property and the Head Chief or Oba in the casewfeunal land

Where the land is subject to a customary rightcestomary tenancy or pledge, any security cdeareit
is subject to that customary righNo individual member of a family can alienate taenily land as own, not
even the head of the familyWhere the borrower’s title before lending wasdatile, a subsequent transfer of
the land as security is void and of no effect; taislis so, notwithstanding the concurrence offémeily”.

Where a power of attorney exists on fgnpitoperty, the content of the instrument must beperly
construed to know whether the donee of the poweniitled to create security over the property irestion.
Since the type of Power of Attorney contemplatecetie one that is registeraflean unregistered Power of
Attorney must be discountenanédd the case of a limited liability company as baven, searches must be
carried out at the Corporate Affairs Commissioms$oertain whether there is any incumberance oprihygerty
to be offered as security.

e) Issue of Acquisition —where land is given as security, it is necessaay the borrower verifies the
issue of acquisition and /or compensation sinceeffieacy of the security depends on the preseymatif the
subject matter of the security for the lender tbifack on in the event of default.

f) Compliance with Planning Regulations -a mortgage of structure on land requires investgads to
compliance with the relevant Town Planning Regal&i The Mortgagee must ensure that all buildingshe
land and extension thereto and any user of the Veridh is going on are all effectively covered biarkhing
Permission.

0) Valuation — according tol.O Smitff the current value of the subject matter of segumiust be
ascertained by a competent Valuer so as to ensatétte loan advanced by the lender leaves an amgigin
between the debt and the value of the propertsvodr of the lender.

Where the lender relies on the careless represmmtaf the Borrower’s Valuer as to the value of the
property which the Valuer knew would be shown t® fénder, and the latter suffers financial losa assult, an
action lies in damages against the Valuer for bred@ duty of care If the interest in the property is leasehold,
it is necessary to ascertain the ground rent, dengshe state of repair as well as the generalacher of the
neighborhood.

CONCLUSION

The reluctance of most debtors to repay money b@dacertainly emphasizes the need for securityopgosed
to unsecured credit, both real and personal sgcgrite the creditor alternative options to exerdiseards

recovery of the debt in event of the inability @liberate default of the debtor to repay a loarthincase of real
security, the creditor falls back on specific pndp@f the debtor already appropriated to the &atton of the

debt and applies same towards its discharge. Parsenurity offers the creditor the option to eitipeoceed
against the Debtor’s Surety in Court under a CativhGuarantee or Indemnity to recover the loaorugefault

or inability of the debtor to repay the loan, oeeproceed against any real security given by Sucbty.

The assurance is however stronger and more eféeittithe case of real security because the rigtiteo€treditor
persists, notwithstanding that there is a changawafership of the subject matter of security. Peassecurity
on the other hand, merely provides the creditoh witsecondary action of debt against a third partg, unless
the undertaking by the surety is backed up by sealrity obtained by the creditor, personal segwiters

limited protection to creditors. What is more? Dediankruptcy or insolvency of the Surety termipatiee

contract of suretyship.

1 Ekpendu v. Erikg1959) 4 FSC 7%lao v. Ajani(1989) 4 NWLR PT 113 p. 1;0 Smith — Nigeria Law of Securéttedit
@p. 26

2 Lasisis & Anor v. Tubi & Anof1974) All NLR PT 11 p. 438

% Solomon & Ors v. Mogaji1982) 11 SC 1

4 Alli v. Ikusebiala(1985) 1 NWLR PT 4 p.630

® The power of a donee of a Power of Attorney teradie the property covered by it cannot be implied

® Land Registeration Act 1924, s. 2

1.0 Smith supra@ p. 27

8 Nigerian Law of Secured Cred® p. 29

® Hedley Byrne & Co. v. Heller & Partnefd964) AC 465
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These apart, the major problem of security beipgrgacea in the hands of the creditor lies iefitforcementin
Nigeria, for instance, the Law Enforcement Agenaégimes, do not take creditors’ petitions agauhesibtors
seriously. | have a personal experience on thatcdethis statement is very authoritative. The Boois and
Financial Crimes Commission (EFCC) has no altevealiut to work harder towards ensuring that badateb
are caught, arrested and prosecuted once creditdes petitions to them in this regard. It is ahgely wrong
for the EFCC to keep telling genuine creditors tinir petitions have not been attended to becaosmany
complaints lie on their tables, even as years pgsh is also wrong for the EFCC to decide thaythvill handle
only petitions involving huge amounts of money (iesninvolving millions of naira or their equivalénfhe
Nigeria Police Force should work with the EFCC ts@e that escapee debtors are caught and arrested.
Surprisingly, many debtordeliberately escape and hide within their countries of origiome deliberately
escape into other countries, just to avoid payireglitors (secured and unsecured creditors inclusivethis
point, it is suggested that the Interpol should eamand assist, once the EFCC or the Nigeria Edlimrce (in
the case of Nigeria) alerts them. Anybody couldabgctim of fraudulent debtors, Nigerians or norigétians.
Once debtors realize that they cannot escape gusifeen they default over peoples’ monies, somenkgsi
people with fraudulent intentions will desist frarnllecting peoples’ monies with fake promises tg teem a
certain daily, weekly, monthly, quarterly or yeaiyerest. This has been the case with the fakeyd&obanks
in Nigeria and many other countries of the World.

To assist genuine creditors, the Nigerian Goverrinais at least, banned the so-caleshder banksrom
operating. That is a welcome development, but noaire also be done. In the case of Banks, Nigeriarksha
suffer from many debtors who in most cases justseeto give up their security when they know thattcan no
longer repay the loan. This they do by going to @@art to obtain an injunction restraining the d@dfrom
selling the property or doing anything inconsistesith their rights over the property, and this had to the
collapse of many Nigerian Banks in the past fewye@he Law Courts should refuse to entertain suits or
grant such frivolous Orders in favour of unrepeh@ebtors. Debtors must realize that their propsrin such
cases have to be sold to satisfy their debts. Thest be bound by the loan agreements. The Couotgldsh
dispenseCreditor v. Debtorcases quickly because the longer the Matters djoumed, the more the creditor
loses the value of the amount loaned to the debtmrause in most cases, defaulting debtors apphet@ourt
to return only the principal sums borrowed. We dtsow what effects inflation can have on any ecopom
Hence, the EFCC should really assist banks in brindebtors to book.

Another option is for Creditors to publish the liftdebtors in newspapers (or any accredited pyitice for
advertising) when the debtors refuse by all meangpay the loan or return Individual creditors’nmes after a
specific period of time. This may be done with thave of the Court where necessary. Any debtor laat
integrity would not like to be paraded as a delnathe public, and would look for a way to pay bdbk loan
he/she has taken. Countries should also expungdudlenationality/domicile concept, as that hasdidhany
fraudulent debtors to escape from one country tdhem successfully

** The AuthorBarrister (Miss) Chigozie Ifeoma Nwagbara, LL.l4 also a Solicitor & Advocate of the
Supreme Court of Nigeria

1 CHIGOZIE NWAGBARA : Domicile — A critical analysis of theosition in Cheshire, North & Fawcett Private
International Law (Vol 24 Journal of Law, policy & Gbalization, 2014 pp 1-8)
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