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Abstract

Money laundering is closely related to globalizatidMoney laundering has been particular concernthie
international community. In its development, molaeyndering is increasingly complex, crossing juitsenal

boundaries, as well as to the investment climalion in Indonesia. The results show that the lesgdostance
of money laundering handling as associated withgaion has not been accommodated on the normbsixed.

It is very important as an effort to optimize tiradication of money laundering. Resulting lossedhlges in
the private sector are not only about the amountohey, but also create inefficiencies, increasmey slow
growth, and worsen the image and national investrokmate in macro. Therefore, it is appropriatepgoples
are confused about how to make the Indonesian leggtem able to ensnare the perpetrators of brilierhe
private sector. However, it does not mean that égiln the private sector cannot be snared with hedian
positive law.

Keywords: Investment, Money Laundering, Policy

1. Introduction

Universally criminal law in various countries hacognized and arranged various crimes, both coioveit
crimes such as murder, theft, deceit, and embezezigerand extraordinary crimes such as terrorisnruption,
narcotics and psychotropic as well as white caltames such as banking crime and money laundekHegce,
money laundering is an interesting issue for theldvoommunity and in particular the Council of Epeowhich
was the first international organization have a&@rthe international community to the jeopardy afney
laundering! Prevention and oversight will not work well if atucted by country alone, therefore an
international approach is needed. Internationapeoation is needed absolutely, both in exchangefofmation,
as well as law enforcement, bilateral and multitdtagreements.

Money laundering has been particular concern toitiernational community. In its development, money
laundering is increasingly complex, crossing judidnal boundaries, and using increasingly vaneddes,
utilizing institutions outside the financial systeamd even penetrated into various sectors. Theddvianaging
Director of International Monetary Fun@MF) Michael Camdessus once stated that monegydewing in the
world has reached 2 to 5% of gross revenue or ab&k 600 billion Money laundering is the third largest
business in the world after the world oil and monsrket. The crime of money laundering is not omtyrking
domestically but has penetrated the boundariewofedtic jurisdiction in a country. It cannot be aeed by
the implementation of international economic libetion which implies the unlimited flow of finarcand
transactions by the territory boundaries of a cgunt

Money laundering is closely related to globalizati&lobalization creates relationships between ebgh
inhabitants that beyond national and state bouesla@lobalization contains deep meaning and takee fin all
aspects of human life such as economy, politicsiosoulture, law, science, and technoldghe dynamics of
the accelerated economic changes have implicat@rthe social system, and themselves enter tligdjation.
The globalization of law is a necessity, since ¢hienes committed by individuals and corporationgenheen

L Amrullah, M.A. (2014).Tindak Pidana Pencucian Uang dalam Perspektif Kejamhalerorganisasi, Pencegahan dan
Pemberantasanny&urya Pena Gemilang, Malang. Page. 9.

2 Talukdar, M. H. (2013). Economy and Transparefidye Model InventionEconomia. Seria Managemet(2), 286-
296.

3 Imam Sjahputra, (2001Jeori dan Kasus Money Launderirtdarvarindo, Jakarta. p. 1.

4 Roland Robertson, as cited in Pathorang Halim, (R(®8negakan Hukum Terhadap Kejahatan Pencucian Uang d
Era Globalisasi,Total Media, Yogyakarta. p. 7.
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done by crossing country boundaries.

As well as the globalization of banks, banks asnntaiget for money laundering because this sebstrrany
offer services and instruments in the financidffitahat can be used to hide or disguise the orafia fund. By
the globalization of banking, then through the bagksystem crime flow or move beyond the boundaoies
state jurisdiction by utilizing the secret factof lmanks that are generally upheld by banks. Throtig
mechanism, crime fund proceeds from one countgntither that has not yet had a strong legal sysigackle
money laundering activities or even move to a cguithiat implements strict covert provisions.

Foreign Direct Investment (FDI) is considered toib#uenced not only by quantitative factors busaaby
qualitative factors. However, the present literatiglated to FDI focus more on quantitative factatber than
qualitative factors. One reason is that FDI islfiteased on a quantitative benchmark (10% or movestment
in equity). The qualitative factors that are redate FDI are governance, democracy, human developmeex
etc’ In line with this, according IMFs statistics, tresults of bank-laundered crimes are estimateck talimost
worth $1.500 billion per year. Meanwhile, accordiogthe Associated Press, money laundering reguftom
drug trafficking, prostitution, corruption and otherimes are mostly processed through the bankbeto
converted into legal funds and it is estimated that activity can absorb US$ 600 billion per ydammeans
equal to 5% (five percent) of GDP worldwitle.

In Indonesia, the criminalization of money laundgrbegins by the enactment of Act No. 15 of 200Mamey
Laundering Crime. The law is stipulated after Inglsia is included in the FATFs Blacklist other thh®
(nineteen) other countries as an uncooperative country ineffert of money laundering eradicatioNdn-
Cooperative Countries or Territori®dCCTs)® Also, this law is an affirmation that the privatector is not part
of the problem, but part of the problem-solving,tie economic, financial and banking sectors. Téig is
expected by the Money Laundering Crime to be prickar eradicated in Indonesia.

In this context, the existence of institutionsegal structures of prevention and eradication ofi@ydaundering
crime, on the one hand is a force because in tesfmguantity of institutions that work will create
progressiveness and effectiveness. On the othed, hdne number of these institutions at the level of
implementation would potentially lead to dis-harnzation, dis-synchronization and authority con8liéh the
prevention and eradication of money laundering erimrelation to the investment climate in Indoaesi

2. The Concept of Money Laundering Crime: The Per spective of Indonesian Criminal Law

The termmoney launderingin reality as a global phenomenon and also #imthas no clear boundaries,
because every country has different meanings efdtime. Both developed and developing countries,térm
money launderings agreed as an advanced crime of a number dhatigriminal acts. According to Welling,
money laundering is the process by which one cdsdba existence, illegal source, or illegal apgiicn of
income, and then disguises that income to makepiear legitimate. While, Fraséconsiders money laundering
is quite simple the process through with ‘dirty’ mey proceed of crime is washed through ‘cleanegitimate
sources and enterprises so that the ‘bad guys’ mang safe enjoy their ill-gotten gains. Fraser essuhat

® Hasan, M., Rahman, M. N., & Igbal, B. A. (2017). ption and FDI Inflows: Evidence from India and
China.Mediterranean Journal of Social Sciencég! S1), 173.

® Source: Banking Development Bulletin May-June Nun@geof 2001.

"The nineteenth of other countries are Egypt, Russimgary, Israel, Lebanon, Filipina, Myanmar, NguNigeria,
Nieu, Cook Islands, Dominican Republic, GuatemalaK&ts and Nevis, St. Vincent and Grenadines ahdalse. N.H.T.
Siahaan, (2005Pencucian Uang dan Kejahatan Perbanka{ Edition (Revised Edition), Pustaka Sinar Harapakadta.
p.2

8 Indra J Tirtakusumadp., cit

® Adrian Sutedi, (2008)Tindak Pidana Pencucian Uangiitra Aditya Bakti, Bandung. p. 13. Check directly &aN
Welling, Smurfs, Money Laundering and the United States @ahfrederal Law,n Brent Fisse, David Fraser & Graeme
Coss, 1992The Money Trail (Confiscation of Proceed of Crime.nyp Laundering and Cash Transaction Reporting),
Sidney: The Law Book Company Limited, p. 201.

10 Adrian Sutedi (1))bid. Read also David Frasdrawyer, Guns and Money, Economic and Ideology orvibieey Trail,
in Brent Fisse, David Fraser & Graeme Coss, 1982, Money Trail (Confiscation of Proceed of Crimandy Laundering
and Cash Transaction Reportin@gidney: The Law Book Compeny Limited. p. 66.
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money laundering is done simply through a “dirtybgess, in which money from proceeds of crime éad
through money laundering mechanisms. Once the misnelgared, the wicked who has committed a criare ¢
enjoy the benefits of his/her criminal proceedelgaf

Money laundering is a series of activities and acpss undertaken by a person or organization ggéiois
money, a money derived from a crime, intended ¢ lair disguise the origin of money from the govegntror
authorized to take action against the crime, bgmwotheans and especially enter the money can theeneved
from the financial system as allowed mongy.

Black’s Law Dictionary*? gives explanation that money laundering'the act of transferring illegally obtained
money through legitimate people or accounts so itisabriginal source cannot be tracedThis explains that
this crime is an attempt to obscure crimes fromgall transactions. Such as drugs, corruption, riemoand
other illegal sources, so that the money of thee@eds of crime becomes lawful and goes into thitineage
channels, so the original source cannot be traced.

At the present, many people know that the teroney launderingnd dirty money is very closely related. This
dirty money sometimes referred to &@lficit money' is obtained by the perpetrators in a way thaigdainst the
law such as stealing, robbing, producing and ggldirugs, cheating, corruption, and so forth. Ineorfbr law
enforcement officers not to suspect that dirty nyoo@mes from the crime, then one way that can e diy the
perpetrator is to practice money laundering, faregle by buying a stock or property, to make dingyney that
later becomes as if sourced from a legitimate lmssimctivity:>

Money launderinganddirty moneyare clearly show that “human language” does neags comes from reason.
According to Ernst Cassirer, in addition to “conitgp language” there is also “emotional languagmd in
addition to “logical language” (scientific langudgiere is also “poetry language.” The human laggua not
the first expression of thought or idea, but thpression of feelings, affections. Moreover, Epigtosaid that
“what disturbs and troubles men is not things,dpihions and wishes of them.” “Words” (human langgleare
not meant to express the nature of things becdusasds to have no objective correlation. The mask of
“words” is not to describe things and not to convégas and thoughts, but to arouse human emotiods a
encourage people to take certain actidns.

The Indonesian nation agreed on money launderirgaBne of national and international dimensiohisTcan
be seen in the Section of Considers of Act No. 13082 on Money Laundering Crime that crimes tlestit in
large amounts of property are increasing and achwig within the borders of the territory of thegRélic of
Indonesia as well as across state borders. Thansrig property that are the result of the crime hidden or
disguised in various ways known as money laundeMuaney laundering should be prevented and erasticsd
that the intensity of the crime resulting in or @hwing large amount of assets can be minimizedhso the
stability of the national economy and the secuoityhe state is maintained. It is not only a natiocrime but
also a transnational crime, therefore it must tedieated, such as by conducting regional or internal
cooperation through bilateral or multilateral forsin

In the context of legal certainty, the termmdney launderinbis not a simple concept, but rather complicated
because the problem is so complex that it is diffienough to formulate its criminal decisions aiesly and
effectively. This is reflected from the limitation$ the understanding that quite a lot and varye Bbundaries of
different definition are also present in countrigiéh the same anti-money laundering (anti-moneyysl&
Similarly, among the institutions and internationaganizations that are competent in the fieldref/pntion and

1 sutan Remy Sjahdeini, (20073eluk Beluk Tindak Pidana Pencucian Uang dan Peyahiam TerorismePustaka
Utama Grafiti, Jakarta. p. 3

12Bryan A. Garner, 2008lack’s Law Dictionary Ninth Edition, West a Thomson business, Uniteate3t of America.
Page. 1125.

13 There is possibility the illicit funds are alscedsto finance illicit activities such as commitetteral fraud, authority,
and everything which is oriented to sustain poweraothority and it closely linked between corruptidllicit funds,
inflation, the process of impoverishment, and tmeaton of a floating mass with the wholeness oWgmo Hartojo
V\ﬁgry’owijo, “Money Launderingnd Tingginya Investasi AsingTempg 20 July 1996.

14 Ernst Cassirer, (1987)anusia dan Kebudayaan: Sebuah Esai Tentang ManGsamedia, Jakarta. Pages 39-40.

15 Section Considers of the Constitution of the Repuiindonesia No. 15 of 2002 on Money Laundering.

18 Edi Nasution Loc It.
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eradication of money laundering crirtieLikewise, in simple language it can be said thmaotiey laundering” is
an act with cunning ways to obscure the originshef proceeds of crim&so that the proceeds of the crime
eventually appear to be derived from a legal bissiretivity'®

Peter Lilley argues that most economic crimes arargitted to get one thing, that is morf&}oney or funds
obtained from a criminal offense in this case tfferse shall be useless unless the money of theepds of
crime (illegal funds) can be disguised or hiddentbg perpetrator alone or assisted by another payty
“laundering” through the finance service provideartk and non-bank) or using other means, so teattmney
or proceeds of criminal offense that have beenntieuned” have become visible as if they originatexinf a
legitimate activity. In this relation, an analodnat may be appropriate to describe the money lainglprocess
is as the chemical theory thah& metal can be converted into g&fd

By history that money laundering as a kind of whitdlar crime has actually been known since 18@7that
time, a pirate at the sea, Henry Every, in hisskamracy pirated the Portuguese ship of diamondsthw
£325.000 (equivalent to Rp. 5.671.250.000). Thba, robbery is shared with his fellows and Henryri'ge
share is invested in diamond trading transactiohere the diamond company is also a money laundering
company owned by other pirates on the grotind.

Although, the termmoney launderingrimordially is first appeared since the 1920s mvheafias in the United
States acquired Laundromats after they had gaingg lamounts of money from illegal activities such a
extortion, prostitution, liqguor and drug trade. Mafmembers were asked to point out its fund sounogsthey
engage in money laundering practices to obscurne dngins. One way they do is to buy legal comeani
(Laundromat¥y and then combine illicit money with money obtalnkegally from Laundromatsbusiness
activities. The reason for the utilization of theundromatds because the proceeds of the crime they connitte
in line with the results ofaundromatsactivities in the form of cash. Such a way turns to be a great profit
and very promising for th6angstarleader such aal Capone™

If previously the termrhoney launderingwas applied only to financial transactions reigtio organized crime,
but now the limits of its definition are developleg government regulators (such as the United Staffise of
the Comptroller of the Currency), which includes dimancial transactions resulting in an asset@lue as a
result of illegal acts, such as tax avoidance. Nihese illegal activities of money laundering pices are
recognized as potentially committed by individuasall and large businesses, corrupt officialsanized
crime members (such as drug dealers or mafia) dainesects, and even corrupt countries or importan
institutions through highly-complex networks, foraeple by utilizingshell companiebased in theffshore tax
havens*

As result of the study it is known that organizetime groups learn from each other. They learn thhou
advertising or accidentally it is believed that amged crime groups are spreading their ideas garozed
international crime societies. The practice of nylaindering is a perfect example, where moneydating
has become so widespread in organized criminalpgrthat it is almost impossible to stop committangnes,
especially with the internet. The internet makeasate difficult to find out who is behind the scenindeed, law
can be enforced, employees of financial institigioan be more vigilant and government cannot toupg but
criminals will never change.

However, many facts show us that criminals will @ find a spin way when faced with various obs&¢such
as clear and firm legislation, consistent law etdonent, or rivalry among criminals) that inhibiethcriminal

17 Bismar Nasution, (2009)nti Pencucian Uang: Teori dan Praktel&ooks Terrace & Library, Bandung. Pages 14-16.

8 The term tnoney of proceeds of crith@éllegal funds) means unlawful property becausks iobtained in an unlawful
manner. Article 1 Paragraph (13) of Act No. 8 ofl@0on Prevention and Eradication of Money LaundgriMoney
Laundering Acts)

19 Edi Nasution Loc It.

20 peter Lilley, (2003)Dirty Dealing: The Untold Truth about Global Mondaundering, International Crime and
Terrorism 2" Edition, (London and Sterling, VA: Kogan Page Liieai. Page 1.

2 peter Lilley,Ibid., Page 49.

22 Bjlly Steel, Money Laundering: A Brief History, Billys Money Wadering Information Website,
http://www.laundryman.u-net.com/pagel_hist.htmicégsed on 10 July 2015.

Z Edi Nasution,Op. cit. Compare to Sastraadmodjo, R, (2008)mber Keuangan Rahasia dan Seluk Belukhya
Publisher, Jakarta, pp. 95-96.

24 Jeffrey Robinson, The-Laundrymeh 1994-1st-Ed-HBDJ, Page. Bitp://cgi.ebay.comAccessed on 30 June 2015.
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activity to make money. To make money, they do etat

3. Relation between Investment Climate and M oney Laundering Crime

Losses due to bribes in the private sector arenigtabout the amount of money, but also creatfficiencies,
increase crime, slow growth, and worsen the imagkrational investment climate in macro. Not swipgly,
due to the severity of the impact created, unélWinited Nations Convention Against Corrupti@dNCAC) as
ratified by Indonesia has finally advocated for mwies to criminalize bribery in the private sectoHowever,
until now Indonesia has not categorized bribeshn rivate sector as a corruption offense. Thug,baibbery
actors in the private sector cannot be charged twghCorruption Eradication Act. Therefore, peogle often
confused about how to get the Indonesian legalesydo ensnare bribe perpetrators in the privatéosec
However, it does not mean that bribes in the peiggictor cannot be charged with Indonesian podaive

The assets as obtained from corruption are ushgliyerpetrator by individuals and corporations iedily used
because of fear or indication of money launderictiviiies *° For that reason, the perpetrators always tryde hi
the origins of the property in various ways, amatigers, to attempt to incorporate it into the bagksystem,
attempt to conceal or disguise the origin of thepprty in order to avoiding tracking efforts by lanforcement
officers commonly termed or popularly known as motfeundering. Money laundering is always associated
with property derived from a crime, so there iscione no money launderirfg.

The relation of money laundering with corruptiomdse seen in Article 2 paragraph (1) letehat the proceeds
of crime are assets acquired from corruption asneitted in the territory of the Republic of Indoreesir outside
the territory of the Republic of Indonesia and thiane is also a criminal act under Indonesian l&tws,
corruption is a predicate crime from money launtgriThe placement of corruption as predicate crinn@aber
one (lettera) in Money Laundering Acts is a manifestation oé tlegislators who see corruption as a nation
issues and have priority in handling it. Corruptemadication through the implementation of Monewmhdering
Acts must be done seriously by prioritizing thenpiples of criminal law as an integrated policy drdymentary,
partial and repressive, also it must be attemptedepate or overcome and improve the overall ceusand
conditions which is a criminogenic factor for cqtion. Therefore, an integral strategy is required.

When observe the formulation of money launderingntit illustrates two types of criminal offense ttlzae
crimes that generate illicit money such as cormrptind money laundering. Both types of criminaépffes can
raise questions in the evidentiary system, whetheicorruption should be proven in advance sottteamoney
laundered can be qualified as money launderingecriffie qualification of money laundering is defiredthe
placement of assets known or reasonably suspeotée the proceeds of a criminal offense into a lmank
service provider, either on its own behalf or arotberson. Under this provision, the act of colnrptioes not
need to be proved first enough if there is allegathat the illicit money comes from an act of cptron, if
there is sufficient initial evidencg.

In its development, the case of corruption thatuomd in Indonesia almost always followed by money
laundering, namely corruption as a predicate criByethis reality, to track the assets whose origiresobscured
by the perpetrators of corruption is a situatiocefhto use the legal means of money launderingatinagd to
eradicate corruptioff. This is committed by Russia by encourage to gebbthe atmosphere of a high level of
corruption. In Rusia, the money from corruption vialsen abroad using the money laundering proceskago
the money appeared to come from legal economiwigctSuch conditions cause instability of finaricéand
banking systems so that Russia fell bankrupt. Rusgs to rise from this economic downturn by énatize

5 Andreas Nathaniel Marbun. (2017). Suap di SektoraP Dapatkah Dijerat?. The Journal of INTEGRITA®. 3,
No. 1, March: 53

% Bismar NasutionQp. cit, Page. 1 .

27 Danil, E., & Kurniawan, I. (2017). Optimizing Coséiation of Assets in Accelerating the Eradicatioh o
Corruption.Hasanuddin Law Review(B, 67-76. doi:_http://dx.doi.org/10.20956/halrei1.717.

28 Article 69 of Act No. 8 of 2010 on Prevention aBchdication of Money Laundering.

29 See, Yunus Hussein, Eradication of Corruption tghothe Implementation of Money Laundering Acts, €ap
presented in Training on Corruption Handling fomLEnforcement Officials and Auditors with the thefi&trengthening
Regulation, Enforcement, Integrity Assurance, aoble Participation on Local Budget in West Sumatmganized by the
Western Territory Law Study Center of Andalas Ursitgrin cooperation with the Partnership for Gowrce Reform in
Indonesia and supported by the European Commidsé at Hotel Bumi Minang, Padang on September @252
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money laundering and establish anti-money launderggime. Also, Russia reforming the criminal josti
system and its banking system to get out of the@wic crisis® By taking the way, Russia can get out of the
financial instability.

In addition, more detailed expansions related éortieans used in money laundering activities aredas the
Money Laundering Acté! the providers of financial services such as bafikence companies, insurance
companies and insurance brokers, pension fundsrises companies, managers investment, custothiastee,
as a giro service provider, foreign exchange tradsayment card operators, e-money operators aadiaidlets,
cooperatives that operate savings and loan aesyipawnshops, companies engaged in commodityngadr
the money transfer activities. Other goods andéovise providers: property companies/agents, megtricle
traders, gems and jewelers, art and antique dealeasiction houses.

Hence, the means used in money laundering is vemyptex in disguising the origin of the property tbe
criminal offense. With the very complexity of theeams used for money laundering, require extra arglin
strategies to prevent and combat money laundeRmancial Intelligent Unit institution authorized track
illicit money, in Indonesia as taacker agencyin tracking the results of illicit money (the pesds of crime) is
PPATK. In addition, law enforcement professionalissnalso needed to prevent and combat the money
laundering.

A conception related to differences in the charaoteorruption are essentially deemed necessaby tdarified
further as it may cause new problems. This is resrgsas an attempt to identify the perpetrator ao@uption

or money laundering case. As seen above therafiparent from the prepositions and the major prenthiat all
state losses are the proceed of a crime. The tocafi the differentiation of corruption is the elent of State
losses and elements against the law, while the yndaendering of the element of action must occur
cumulatively (placement, layering, and integratias) well as the acquisition of assets that caneoprioven
realistically and legally valid. In addition, noécessarily also the existence of State losses thex crime of
money laundering because someone property is ioPf@of of the origin of property and prove thereent
against the law.

Above all, as results of the author research, dallatases that have been convicted as describetibpsty are
deemed to have been convicted of money laundehagatctus reuscumulatively (placement, layering, and
integration) committed a prohibited act i.e acdigsi of property from corruption as itsens rea

4, Legal Accountability Aspect

Asset recovery in the United Nations Convention iAgaCorruption (UNCAC), 2003 is set out in Chapitér
article 51-59). To promote asset recovery in thedliag of corruption, each country opening wideogerative
relationships, not only in law enforcement of trepetrators but also in returning assets of coioophat are
concealed in other countries, whether related tminal or civil aspect§? Unreasonable asset as owned by
officials shows the reality in the life of the raiiand state, on the one hand becomes the rightasf/ citizen
but on the one hand need to be accounted for.ilis stated by Pratikno who argued that for 28iir the
State money disappeared but recovered amountysl&r09 trillion®

Reverse evidentiary means that can be used ingt@muthrough criminal procedural, then reverselentiary
model of Anti-Corruption Convention 2003 and gekramwledgment from developed countries whether using
the “Common Lawand “Civil Law’ legal system are support the use of civil procedn applying reverse
evidentiary theory to the balance of probabilitymieans that as long as the reverse evidentiargedtoe is
intended to sue a person property rights over &isfitoperty derived from corruptidiReverse evidentiary

30 See for detail, Sam Chung, 199@riminalizing Money Laundering as A Method and Meah€&urbing Corruption,
Organized Crime, and Capital Flight in RussiRacific Rim Law & Policy Journal Association, V@, No.3.

31 Act No. 8 of 2010 on Prevention and EradicatioMoiey Laundering, Article 17 Paragraph (1).

32 Jeane Neltje Saly, 20/engembalian Asset Negara Hasil Korupsi di Indon&sitam Perspektif United Convention
Against Corruption 2002UNTAC), Article, Indonesia Legislation, Vol. 7.Nd.December.

Source: http://www.ugm.ac.id/id/berita/8043-uargara.hilang.rp.250.triliun.akibat.korupsi. Accekseon 1

November 2015.

% Razif Novwan Putranto & Law Firm,Penerapan Azas Pembuktian Terbalik dalam Perkara ugsir
http://ww.rnplawfirm.com/?p=publication&id=8&titlkeazaz-pembuktian, Accessed on 1 November 2015.
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burden already exists in some countries such #nbteand England. Legislators are permitted to adogs a
precedent. Basically, this provision aims to assetvery directly. In addition to a criminal offenst can also
be civilized as provided for in Article 58)(of UNCAC.

The regulation of illicit enrichment already exisits some countries, but there are still differendées
interpretation between illicit enrichment and unlexped wealth. For example, the Philippines regdathe
unexplained wealth but its essence is illicit emment and for the sake of eradicating corruptidmerwith
Australia applying unexplained wealth even in @ality illicit enrichment occurs.

On the other hand, illicit enrichment and unexpdirwealth has a different basis between them. Basetie
results of research, the following shows the gdngeacription for illicit enrichment and unexplathevealth
differences as follows:

Table 1. Differences of illicit enrichment and unexplainedalth

Concept Subject Object M echanism Forms of Sanction
lllicit Public Criminal offense to enrich The State can only throughCriminal sanction and
Enrichment officials themselvesif personaf  mechanism of criminal additional in addition

procedural law Conviction to seize the property
Based Asset Forfeiture

Unexplained Each Suspect  the wealth The State can only seizeDepending on the
Wealth person acquired from a crime or property through civil Court’ decision for
property ownership issue procedure lawNon Conviction seize the property
(in rem). Based Asset Forfeiture

Source: Indonesia Corruption Watch, 2016.

If refers to some countries particularly Austrabad some other countries, illicit enrichment knoas
unexplained wealth without penalization but astieds the defendant cannot prove (with reversahefliurden
of proof) will be seized by the State. While thelgation of Illicit enrichment in China that evesyate official
whose property exceeds the legitimate, if the déffiee is enormous, it may be instructed to explaénsource
of his/her property. If he/she cannot prove a iggite source, a share in excess of his/her lawfdrne shall be
deemed an illegal profit and punishable by impreent not more than five years or a criminal detantand a
portion of the property in excess of his/her lavifidome shall confiscated.

In other countries, there are those impose crinanal administrative sanctions. From 44 countries diready
have a law on illicit enrichment, 39 impose impnstent, such as China, India, Malaysia, Brunei, Maca
Bangladesh and Egypt. Penalties range from 14 tge20s. The average is 2-5 years and there are thbs
impose minimum sanctions. The relation of sanctigth the amount of unexplained wealth, twenty-six36
countries impose varying penalty sanctions, fomgda 50-100% or twice of illicit enrichment, US$5000-
1.000.000. There are 6 (six) countries that im@aiainistrative sanctions, such as Philippines, Atiga, Chili,
Columbia, El Salvador and Uganda.

In contrast to the Criminal Code and the Money ldmrimg Acts, it determines the minimum and maximum
penalties. This can be seen, among others, inl&r8c 4, 5 and 7 which determines the imprisonnfenta
minimum of 5 years and maximum of 20 years andae dif at least Rp. 1.000.000.000 (one billion rbpiand

at most Rp. 100.000.000.000 (one hundred billigniatu).

Nowadays, in Indonesia, the arrangement of ill@itichment substantially has been regulated inckertvr9
paragraph (4) of Act No.8 of 2010 stated that dlefendant dies before the verdict of judge, whberet is
convincing evidence that the defendant committedcifime, then the judge can make the determinatighe
defendant property which has been confiscated selmd and owned by the State. The provisionsri¢lé 79
paragraph (4) are strongly contrary to the prirecipf presumption of innocence, in which a persamoabe
found guilty before a judge declares that the dédianis guilty of the charge charged to him.

Based on the norm, it indicates the existence ekplained wealth but it is preceded by illicit extminent, as if
the State conducting neglect of a person who ke tias no unexplained property and cannot be greaidly
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(law). It is also as if the State cannot condueil @onfiscationin rem through civil procedure. In fact, the
reporting properties of all State property assedgtze civil liability of every State organizer.

The above table also illustrates that the conceptiounexplained wealth is a legal instrument gdidws the
deprivation of a person assets/property in a prdcedure who has property or asset in unreasonatdent (it

is inappropriate to the source of income) withoeinly able to prove that the property is legallyuaeg (not
derived from criminal act). Hence, unexplained weas a mean to account for all those who are catmigni
criminal offense of money laundering whose crimiaets are derived from corruption to account fer dhnigins

of their assets that are unrealistic and accoumiabiem through civil procedure. However, there is no lega
provision. Such matter is an obstacle to eradicateuption which has implication to money laundgrarime to
conduct pursuit of corrupt assets and unfair asset.

However, according to the author, asset returnfrapruption through the civil suit shows the sesness of the
State to return the assets of corruption. A suspedefendant who has died may still be sued wrnethe assets
of corruption may be the State Attorney throughvél awsuit against the heirs of the suspect dieddant as
well as the involvement of the Supreme Audit Agetegalculate the State losses on corruption inted for
involvement of other institutions to calculate tredue of assets that commit money laundering. Tiner&ne
Audit Agency as an institution that has the autiyoid calculate State losses and not the State IDewvent
Audit Agency to calculate the loss.

If seen in terms of practicality and effectivenesshe handling of cases in accordance with theggple of fast,
cheap and simple judiciary, the system that presl far obviously disadvantage fhbsticiable Therefore, the
handling of corruption cases that coincide witheothriminal acts becomes long-winded, repetitive] sery
inefficient. Since this issue enters the corridblegal political policy, the solution lies withéhgovernment and
the parliament.

The Indonesian Criminal Procedure Code as a pesiéiw is a procedural law that is used theoregicalid
practice at all levels of justice in handling cgtion case. Therefore, it can be said that thetexi® of the
provisions of procedural law that is double for timwestigation, prosecution and judicial perpetrsitof
corruption in Indonesia. On the one hand some his&pecial Criminal Lawls singuralélus Specialgthen a
special crime has a special procedural law thaiatkes from the provisions of procedural law in gahe~or this
aspect, the applicable criminal procedural lawés ‘specialist

The objective of criminal procedure is to seek mat®r actual truth. In search the material truthenforce the
material criminal law, the government establishedl Enforcement agencies, such as police, prosecutourts,
and public institutions. After the enactment of Al. 30 of 2002 on Corruption Eradication Commissioased
on its duty and authority in eradicating corruptigrwas included as law enforcement agency.

State institutions have a relationship with whats€a has initiated in explaining about the Statgitations in

which are not always in the organic form. In aduitito State institutions in the form of organicdamore
broadly, any position determined by law can alse&léed an organ, as long as its functions arge¢ate norms
and/or are operate norms of modern constitutioralatracy state, in the process of policy formutatidll be

guaranteed if checks and balances mechanism amudotig policy drafting agencies went well. There ar@wo)
basic concepts in checks and balances mechanism.

The concept oftheckscomes from the classical theory of separation @ivgys, in which the legislative,
executive, and judicial should be held by sepaiadttutions one another. While, the conceptbafancesis
intended for each ruling institution in the procedsthe formulation of policies have a proportioh emual
authority so that no one has absolute power thaalied by the distribution of power. The conceppower-
sharing differs from the power-separation. The peseparation means that the power of the Stataggrfented
in every section, both the person or its function.

The reality shows that a pure power-separation @aha implemented. In reality, it practicing thestgm of
mutual supervision and mutual balance between thie powersdheck and balance systgrso that the result
of trias politica theory is not practiced purely. The impossibility maintaining the principle that these three
organizations deal exclusively with one of the ¢éhfanctions. In reality factually, the relationshyetween
branches of power is not touching each other aed éve three of them are equal and control eaddr difised
on the principle of checks and balances.
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According to the author, authority is a capacityati and given to an individual by the legal ortlecommit
certain actions. Hence, it can be said that thhaaity to take action is only given to certain wmduals and
given by the legal order to commit an action basedhe law itself. Thus, the authority of the pakgrosecutor
of the Corruption Eradication Commission to prosecuoney laundering should be provided by a legdé¢woor
it can be said that the authority is required ttavba legal basis from the legislation.

5. Conclusion

Legal substance of money laundering handling ascéed with corruption has not been accommodartethe
normative level. It is very important as an efftotoptimize the eradication of money launderingsiring
losses by bribes in the private sector are not ablyut the amount of money, but also create ineffies,
increase crime, slow growth, and worsen the image raational investment climate in macro. Therefdrés
appropriate if peoples are confused about how t&emthe Indonesian legal system able to ensnare the
perpetrators of bribery in the private sector. Hegreit does not mean that bribes in the privattosecannot be
snared with Indonesian positive law.

The recommendation of this research are neededioesi and synchronization of legal arrangements in
Indonesia, especially money laundering, corrupgeedication commissions and prosecutorial act@rdier to
realize the harmonization of law related to conwperadication acts and to accommodate the |ledetance of
money laundering handling and to maintain the itmest climate in Indonesia in general.
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