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Abstract

Mergers and Acquisitions (M&A's) are, nowadays,ginient events in the lifecycles of companies, onbhss
that M&As are one of the most successful meansabkng companies and economic entities achievétgaro
whether through entry to new markets, taking achgatof economies of scale or reducing the costsceded
with producing a greater number of products orisess India is now one of the leading nations & world in
terms of mergers and acquisitions while, Nigeria &lso enjoyed an unprecedented high volume of eng@nd
acquisitions since 1999. In both jurisdiction® tAws have laid down procedures for mergers agdisitions.

In India, sanction of the High Court is an essémi@requisite for the effectiveness of mergersgrelas In
Nigeria judicial involvement in sanctioning mergdras been significantly reduced. This paper exasnthe
procedural issues involved in mergers in thesepgajulous developing countries of the Commonwealth &
view to learning a lesson from the situation of reather and recommending reforms to the laws oh bot
countries. This article begins with a highlight tife regulatory framework and meaning of merger and
acquisition in Nigeria and India; gives an overvieirthe types of merger and examines the procedisaés in
mergers in both Nigeria and India. The paper makesmparative analysis between the two jurisdistiarhe
paper acknowledges the comprehensiveness of tieitaboth jurisdictions however call for pluggingnse of
the identified gaps in the law.

1.0 INTRODUCTION

The process of mergers and acquisitions has ganbdtantial importance in today's corporate wofldis
process is extensively used for restructuring kessrorganizations. The trends in Indian M&A, reeard rapid
increase between 2003 and 2007,the merger ands#é@muibusiness deals amounted to $40 billion duthre
initial 2 months in the year 2007.The total estidavalue of mergers and acquisitions in India 10072 was
greater than $100 billion. It is twice the amouftntergers and acquisitions in 208&hough the total deals
value for mergers and acquisitions dropped in thesequent years when compared to 26@itia continues to
be one of the leading nations in the world in teahmergers and acquisitions.

On the other hand, Nigeria, Africa’s mospplmus nation and arguably the continent’s largestiucer of
crude oil, has enjoyed an unprecedented high volofhmaergers and acquisitions (M&A’s) since its retto
democracy in 1999.However, the most striking atiési in mergers and acquisitions in Nigeria were
undoubtedly the 2005 mergers that took place irbtmeking sector. These mergers were driven by tharal
Bank of Nigeria’'s 2004 directive to all Nigerianrta to increase their shareholders fund to a mininad
NGN25 Billion (twenty-five billion Naira), from the previous minimum shareholders fund ofN¥@GBillion
(two billion Naira). The deadline for this increasas December 31, 2005. Few Nigerian banks hadntis
minimum capital base, as a result, several mergedsacquisitions emerged, with only 25 out of 88ksa
surviving the conditions and operating after 2005.

Different legislations have been passetktulate mergers and acquisition in both Nigerid brdia. The
laws in both jurisdictions have laid down procedui@ mergers, acquisition or combinations. Patteserger
transactions must comply with the procedures agdlse of non-compliance could be too steep andndemtal.
Though in India a myriad of laws, rules, regulatipgovern every merger, mergers are primarily @aedl under
the Companies Act and also under the SEBI Act. Withenactment of the Competition Act in 2002, reesg
also come within the ambit of this legislationaiins at preventing appreciable adverse effect ampetition

In Nigeria, the Investment and Securifdes of 2007 and the Companies and Allied Matters éc1990
(as amended) are the primary legislations that ideofor mergers and acquisitions.This paper makes a
comparative analysis of the procedural issues uegbin mergers or amalgamation in the two jurisditg with
a view to learning a lesson from the situationaxheother.

2.1 Regulatory Framework of Mergers and Acquisitiors in Nigeria and India
In India the following are the legislations primgmoverning M&A:

Singh P, “Mergers and Acquisitions: Some Issueséndis” (2012) 1-1 International Journal of Innowas in Engineering
and Technology 1

2See Assocham India,“Mergers & Acquisitions Newsletvolume 1 (April — June 2012) hifww.assocham.org viewed
10/08/13

3 Approximately US$208 million; the exchange at tinee was NGN120:US$1
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(a) Companies Act, 1956 (“Companies Act”):
(b) SEBI (Substantial Acquisition of Shares and 8ialers) Regulations, 1997 (“Takeover Code”):
(c) The Competition Act, 2002 (the “Competition ActOther legislations include Income Tax Atind Stamp
Act.? While the primary regulators governing M&A actiyiin India are the Securities and Exchange Board of
India (“SEBI"), the Reserve Bank of India (“RBI"h¢ Foreign Investment Promotion Board (“FIPB”) @hd
Competition Commission of India (“CCI").

In Nigeria the legislations that have iripairectly or indirectly on mergers and acquisis are:

(@) The Investments and Securities Act (ISA) 2007 drel Rules and Regulations of the Securities and
Exchange Commission (SEC) made pursuant to the T3®. Investments and Securities Act 2007
establishes the Securities and Exchange Commigéken Commission or SECJOne of the functions
of the Commission is to review, approve and regutaergers, acquisitions and all forms of business
combinations. Other legislations include

(b) The Companies and Allied Matters Act (CAML990 (as amended).

(c) The Companies Income Tax Act 2004.

In addition, there are other sector-fmetaws that regulate mergers and acquisitione Banks and
other Financial Institutions Act (BOFIAyegulates the banking industry; the Nigerian Tetemunications Act
regulates the telecommunications industry; the remste Acfregulates the insurance industry; the Electric
Power Sector Reform Ategulates the electric power sector. The pensionrégulates the pension industry.
Separate agencies of government also regulatesgadific merger transaction. for example, the St6€,CBN
regulates, mergers or takeover where a bank ishietlp the Pension Commission handles pension ftired,
National insurance Commission handles the inserandustry, but to mention a few. It is submittédttthe
presence of too many regulators on the scene dmteaugur well for an effective administration of noer
regulation. Nigeria is bedevilled with so many agea performing the same or similar functions. Toany
regulators allows for leakages and waste. Therénintig a need to streamline the functions in sualay that
everything relating to merger in the securitiesustdy will be the prerogative of the SEC. A relaprdblem, to
the problem of too many regulators is the twin peabof too many laws. The laws are scattered owanany
statutes and a combination of several statutes lmayequired to be able to get the information ndeide
consider a particular transaction. A streamlinifighe functions must eventually lead to a situatidrereby all
relevant provisions on merger transaction can badan one single enactment.

3.1 The Meaning of Merger under the Nigeria and Inéh Legislations

In Nigeria, a merger is defined under theektment & Securities Altas the amalgamation of the
undertakings or any part of the undertakings aragt of two or more companies or the undertakimgsy part
of the undertakings or interest of one or more camgs and one or more bodies corportate.
It entails the transfer of properties and lialsktiof one or more companies to another. The traissfewever,
limited to those rights that can be transferred] ercludes personal contracts such as employmenttacts,
which has to be specifically provided féduko asserts that merger in Nigeria means thus:

“... One or more companies may merge with an exgstiompany (through absorption) or they may
merge to form a new company (through consolidatibionetheless, a fundamental characteristic of gever
(either through absorption or consolidation) is thathe acquiring company (existing or new) takegrothe
ownership of other companies and combines thairaifpns with its own operation&®”

Nigerian legislators are also keen in savihe problem of dissenting shareholders who atenmiling to
merge by providing that they can exit the transfarompany and recover the value of their sharesutiir
payment in cash by the transferee company.

Yncome Tax Act, 1961

%the Indian Stamp Act, 1899,

% See Section 1 Investment & Securities Act 2007

4Act No 25 of 1991 (as amended).Section 7(1)(c) ilessthat except with the prior consent of the Gooeof the Central
Bank of Nigeria no bank shall enter to an agregraearrangement for the amalgamation or mergéne@Bank with any
other person.

*The Nigerian Telecommunications Act 2003

5The Insurance Act 2003

"The Electric Power Sector Reform Act 2005

8Investment and Securities Act, No. 29, (ISA) 2007

% Section 119 (1) Ibid

Aluko, B, “Corporate Business Valuation for Mergensl écquisitions” Vol.1 (2005)nternational Journal of Srategic
Property Management p. 3

" section 130 of ISA 2007
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Unlike Nigerian legislation, Indian legison does not define merger, Laws in India use tdren
amalgamation for merger.The terms ‘merger’ and/amalgamation’ have not been defined under the
Companies Act 1956 anywhere and are generally iderthangeably. Although not defined in the Conigan
Act, a bill titled ‘Companies Bill, 2009’ which ctaisucceed the Companies Act 1959 currently pldmfdre
the Parliament of India, defines ‘merger’ as hagnbelefined under the English Companies Act, 2006
distinguishing between a merger by absorption, elmre or more existing companies merge into artiegis
company and a merger by formation of a new compaelmgh involves merging of two or more companies to
form a new company. It submitted that India shchddten to pass the bill into law because the dfimunder
the UK Act is preferablé.

Both in Nigeria and India, a merger rhayachieved in any manner, including through-

(a) Purchase or lease of the shares, interest otsassthe other company in question; or
(b) Amalgamation or other combination with the othempany in questioh.
In fact the most common means of acquiring comimiéndia is through the purchase of shares. Theisng
company may either purchase existing shares framerushareholders or subscribe to freshly issides in
the target to acquire a controlling stake. The estmmrchase structure is the most flexible and gditéorward
means of effecting a change in control under Indéam The share purchase structure may be usedbaitt
private and public company acquisitichs.
3.2 Acquisition under the Nigeria and India Laws

The terms “merger” and “acquisition” are oftesed interchangeably to mean the same thing,raadmore
common sense used in the twin form of mergers amplisitions. Acquisition describes the act of gagni
effective control over the assets or managementoavitership (of shares in the capital) of anothengany
without any combination of companies. Whereas éndase of acquisitions, the companies remain seplaigal
entities; but with some change in control of comesnthe acquisition is seen as a takeover ofatget. In this
regard, the term “acquisition” can be interchangét “takeover”?

The term ‘acquisition’ has also been désatito mean a transaction in which a large corjmorgturchases
a small corporatioflt could be the purchase of an asset such asng plaivision or even an entire compdny.
This may be by the purchase or lease of the shantesest or assets of the other company in questiothe
amalgamation or other combination with the othenpany in questich A company may also be acquired by
purchasing either the entire issued capital ofragany or its business and assef “acquisition” occurs when
one company acquires sufficient shares in anothvapany so as to give it control of that other conypa
Chaudhary, Tripathi andSanyal describe acquisition as:

‘Acquisition results when one company purchasesdontrolling interest in the share capital of
another existing company in any of the followingysa

a) Controlling interest in the other company. Byeging into an agreement with a person or persons
holding

b) By subscribing new shares being issued by tiher@ompany.

¢) By purchasing shares of the other companyséek exchange, and

d) By making an offer to buy the shares of ott@npany, to the existing shareholders of that
company*®

In acquisition the company whose majosttares have been acquired does not merge intacthering

company as to lose its identity, rather by havisghares acquired by another company, it becorsabsidiary
of that company, whilst retaining its former corgiar personality. The effect being that the targetgany loses

! Corporate and M&A Law Committee: “India Negotiated&MGuide”
http/www.ibanet.org/document/Default.aspx?Documielsiti7 9386 3/pdf viewed 22/07/13

2 For definition of merger in UK see sections 9¢&/And 904/1/b of the UK Companies Act 2006.

3Section 119(2) ISA 2007 and sections 391, 494 &7dob the Companies Act 1956. See also Paaranjab@gXtbook on
Company Law, 10" Edition (India, Central Law Agency, 1995) at p. 389

4 Corporate and M&A Law Committee, n 14

® Fabian A., “Mergers and Acquisitions: |dentifyittge Opportunities and Avoiding the Pitfalls”. A gaypresented to the
Corporate Counsel Forum, at the Nigeria Bar Associat@ill Annual Conference, Port Harcourt on Augds®11. p5

6 Fox, B & Fox, E Corporate Acquisitions and Mergers, Vol. 1( New York, Matthew Bender & Co, 2004) p- i

7 Sherman, A & Hart MMergers & AcquisitionsfromAto Z, 2%ed (AMACOM, 2006,) P. 11. Sherman & Hart illuserahis
aspect of an acquisition with the Procter & Gan#fle5 major acquisition of The Gillette Company Ime.order to extend
its reach in the consumer product industry.

8 Section 119 (2) a & b of the Investment and Séesrict, 2007

° Boardman, N & de Carle, Regal Aspects of Acquisitions, Company Acquisitions Handbook, ( Tottel Publighirid,
2007) P. 235

Bhuvnender C, Sourabh T and Prithvi S, “Regulatoryrfensork in Mergers and Acquisitions: Latest Trendd bBlpdates”
(2011) 1(3) International Journal of Research inNTBhagement and Engineering 282.
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its independence and now has to be subjected tootiteol of the acquiring company. The acquisifmocess is
very complex and various studies shows that onf B@quisitions are successfuEconomic reasons and rival
bidders are the most important reasons for acéprisif From a legal perspective, takeovers adopt onéreet
different types: friendly takeovers, bail-out takeos and hostile takeovers.

A friendly takeover means the takeover o€ @ompany by changes occurring in its managemett an
control through negotiations between the existimgnmters and prospective investors; this is dore firendly
manner. Thus, this type is also referred to asgatised takeover. This kind of takeover is cariged in further
consideration of the common objectives of bothipsart

A hostile takeover is a takeover where one gamy unilaterally pursues the acquisition of thareh of
another company without the knowledge of the seaamdpany. The main reason that causes companies to
resort to this kind of takeover is to increaserthearket sharé Finally, the bail-out takeover option refers te th
takeover of a financially tired company by a finafig wealthy company.

Both mergers and acquisitions have separate proegduder our laws, this paper however, discussiystioe
procedural issues in mergers.

4.0 Types of mergers

In both Nigeria and India, mergers and acquisitionay be broadly classified as horizontal, vertical
conglomerate: In the following paragraphs, thesegmies of merger will be described, showing tbenemic
rationales behind the types

4.1 Horizontal Mergers

A horizontal merger is a business merger in whvet firms are involved in the production of the sakmads of
goods and services (for example, merging one starifacturer with another shoe manufactutarhorizontal
acquisition also takes place between two compainighe same line of business, such as one tooldyed
company purchasing anothiein other words, horizontal acquisition simply meanstrategy to increase market
share by taking over a similar company. Mergers aoquisitions of this kind often take place as dra
strategy to achieve a larger share of the availebtsumer market by merging the strengths of emghinto
one central entity. Sometimes, a merger of thisl kil also take place as a way of minimising thember of
competitive companies within a given industry, whisubsequently decreases the number of companies
operating in a particular aréa.

Importantly, the motives for this typeroérger mainly surround economies of scale or tiveldpment of
the market position. Also, a horizontal merger ddekd to the production of higher quality goodd aarvices,
thus allowing consumers to receive a greater amofistitisfaction from their purchases. At the same, a
horizontal merger could create a situation wheresamers have fewer options when it comes to satggtbods
and services, thus forcing consumers to settléefsr than what they really wantéd.

4.2 Vertical Mergers

A vertical merger or acquisition occurs where twarmre companies involved in the same industryimuglved

in different levels of production decide to combtheir business in order to enjoy the economidargfe scale
production. Both parties determine that joiningcés will strengthen the current positions of the twisinesses
and also lays the foundation for expanding intoepthareas as well. For example, a company that pesdu
bearings for factory machinery may choose to mevigle a company that manufactures gears for the sgpee

of machinery. Together, they may subsequently @eda continue to provide products to their existing

1 Ashok B, “Mergers and Acquisitions in India” http://www.slideshare.net/ashokbuddys/19421359-
mergerandacquisitioninindia viewed 22/07/2013

2Al-Hemyari A Merger and Acquisition Laws in UK, UAE and Qatarafisferring Rights and Obligations’. A PhD thesis
submitted to the School of Law University of Brur3

3For more reading see Antony S, "Takeovers : thélipunterest test" (2011) 2Business & Transpoxt®a, House of
Common Library, 18

“Al-Hemyari, n 26, p.45

®Ibid.

®For more see Jeffrey C, “The Impact of Vertical @uhglomerate Mergers on Competition”

(2004) Department of Economics, University of Cajg&algary, Alberta, Canada

" For more see Patrick R.P, and Robert Mte Cable and Satellite Television Industries

(Needham Heights: Allyn& Bacon 1998) 192

8Al-Hemyari, n26, p45

°For the effects of horizontal merger see Matthew The Price Effects of Horizontal Mergers”

(2008) 4 (2) Oxford Journals Economics & Law JoumfaCompetition Law &Economics 433, 447;Werden Gl druke
M.F, ‘Unilateral Competitive Effects of Horizontal évigers In Handbook of Antitrust Economics’, ed.@aBuccirossi.
MIT Press 2005)
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clientele! Post-merger, the result is vertical integratiord an single firm now performing both stages of
production.

These types of M&As can reduce the rekaotone company upon another. Also, it reducestisés of
the two firms by eliminating redundant processéss Tan also mean a merger between two companiek/ad
in an identical business but at different levels. @& example, an upstream oil company may merde avit
downstream oil company to streamline operationgnoautomobile company may purchase a tyre manuiéact
or a glass comparfgimilarly, a meat processing company could merdh wifood distributof.Mergers in such
situations permit firms to gain greater controtlf manufacturing or selling process within onggrindustry?
4.3Conglomerate Mergers
Conglomerate mergers occur between two or more aarap involved in totally unconnected businessvaiets
or in totally different industries. For examplecanglomerate merger could witness the unison ohthtetic
shoe company merging with a soft drinks companys Tategory of merger is further subdivided int@ twain
types: mixed and pure. Mixed conglomerate mergerslve companies that are looking for product esitms
or market extensions, whilst pure conglomerate emtgon the other hand, involve firms with nothiing
common. Moreover, there are various other subdimsi of conglomerate mergers, such as financial
conglomerates, concentric companies and manageriglomerates.

There are numerous reasons for conglomeratgarge Amongst the more general reasons are Coagani
look to add to their overall synergies and prodiistiby undergoing conglomerate mergtdso, there are
many different benefits associated with conglomeratrgers.One of the major benefits is that conglaie
mergers assist companies in diversification. Agsult of conglomerate mergers, the merging compaces
also reduce the level of exposure to risks thrabhgtsharing of assets and the reducing of busiisiss
5.0The Procedure for Mergers in Nigeria
5.1 Preliminary Considerations
The formalities of a merger usually include thédaing steps:

a) The company may execute a Memorandum of Undetlistg (MOU) as an indication of their commitment to
the process. The MOU spells out the understandinpeoparties and “sets the stage for honest anéidamt
negotiation and anticipates the future steps totaken by the parties*.This document is not subject to
regulation by the Securities and Exchange Commisgibe management of the acquiring and target carapa
will reach a preliminary agreement.

b) The Board of directors of both companies wotlehtadopt a merger agreement. Both companies ratift n
their respective shareholders of the terms of ttepgsed merger and the shareholders must appr@ve th
transaction by majority vote.

(c)Once a company has decided to be a party tonirger, it has to hold a meeting to formally apprde
merger.

(d) Notification and voting materials usually an@yided to shareholders of public companies as gfaproxy
statements required by statutory instrument. Thexypistatements will include the terms of the merdke
consideration that will be offered to the targetfsmreholders and information about the two comgariibese
considerations may include stocks and shares er s#turities in the acquiring company, debentunesash'

(e) If the merger is approved by the required nundfeshares, the shareholders of the merging coynpalh
exchange their stocks for the pre-negotiated cenatibn. All shareholders must be entitled to rezedqual
consideration of each of their shares. Howeveraicehof the form of consideration is sometimes peeuh!?

1For more see Anna L, Pamela H C, and Rayburn G.Lyé@ment of Prediction

Models for Horizontal and Vertical Merger” (1996)B Journal Of Financial And Strategic Decisioht,23
2Doug O'Brien, “Developments in Horizontal Consolidetiand Vertical Integration” (2005) The
National Centre for Agricultural Law Research andainfation, University of Arkansas School of Law 2,
%ibid, 115

“Al-Hemyari, n26, p.45

SFor more see Hewitt G, “Portfolio Effects in Conglenate Mergers, an analytical note for the

OECD” (2001) Computation Law and Policy 1, 296

®For more details see Furse The Law of Merger Control in the EC and the UK (Oregon 2007) 223, 224.
"Al-Hemyari, n26, p.47

®0rojo O,Company Law & Practicein Nigeria, 5"d (London: LexisNexis Butterworth 2008) 344

°B Fox & E Fox, n 20, pp. 2-3

0section 121 (5) if a majority representing not léssm three-quarter in value of the shares of mesribeing present and
voting in person or proxy agree to the schemestheme shall be referred to the commission forayabr
1B Fox & E Fox, n 20, pp.2-3

Ybid
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5.2 Merger Considerations under the Statutory Provisions

In Nigeria, Merger provisions are contained in péitof the Investment & Securities Act (ISA) 200he Act
has categorized mergers into 3 sub-classes detdnim accordance with criteria based on marketeshar
threshold, annual turnover, assets or combinatfoa mumber of factors to be issued by the Commisfiom
time to time(essentially a size of transactionetiin). The categories are small, intermediatelargbr mergers.
The criteria of what is a small or intermediatdarge merger is to be determined and publishedE§. Since
the coming into force of the ISA in June 2007 nalsariteria has been released. However, the 1SA7200
provides that pending the time SEC prescribes thstantive thresholds for the various categoriemerfgers,
the lower threshold shall be N500 Million Naira gapx. USD 3.1 Million) while the upper thresholdaihbe

N5 Billion Naira (USD 31 Million). The implicatiolf the above is that every merger in which the sizéhe
transaction is less than N500 million (USD 3.1 Mifl) is a small merger and not ordinarily subjeat t
notification and approval by SEC. Where the siz¢heftransaction is between N500 million (USD 3.ilitvh)

to N5 Billion (USD 31 Million), it is an intermedia merger and subject to SEC notification and aygirand
where it is above N5 Billion (USD 31 Million), itsia large merger and also subject to SEC’s ndiifica
approval and references to Cotirt.

In view of the threshold provision, whislipulates the lower and the upper threshold,ishae is no
longer whether it is a public or private company Wwhether the transaction falls within the stipaththreshold
requiring approval.

The merger procedures in Nigeria would be discusseldr the following categories of merger as stfmad by
the Investment and Securities Act 2007.

5.2.1 Small Mergers

Under the Act, a small merger is defined as a nreogeroposed merger with a value at or below theer
thresholds established by the Act. For small mexgtre parties are not required by the Act to potife
Commission unless it is so specifically required hotification can be done voluntarily at any tinkdowever,
the Commission may require a company to notify ithim 6 months after a small merger has commenced
implementation, if the Commission considers thathsmerger may substantially prevent or lessen ctititpe
or cannot be justified on grounds of public intef@nce a notification is made to the Commission ia th
prescribed form and manner as stated by the Aetptrty shall not take any further steps until therger
notification has been processed and approved by tmmission. The Commission is entitled to 20 wogki
days for consideration of the proposed merger aag ewtend such period to not more than 40 workisgsdor
the consideration of the merger approval in whiabes the Act requires the Commission to issue tificate of
extension to any party who notified it of the merge

Upon consideration of the terms of theposed merger by the Commission in line with thevigions of
section 121 of the Act, the Commission shall notifg parties of its approval or give a conditioapproval or
in some cases state a prohibition on implementatibrthe merger. Where the merger has already been
implemented, the Commission shall further makeaadation that the merger be prohibited forthwith.

5.2.2Intermediate and Large Mergers
The Act has defined intermediate mergers to meapqgsed mergers which are between the lower andruppe
thresholds established in terms of the Act. A pddyan intermediate or a large merger must nofify t
Commission of that merger in the prescribed maiamer form? Besides notice to the Commission, notice will
also be provided by the two companies to any regidttrade union that represents a substantial eunfats
emplosyees or the employees concerned or represestaif the employees concerned, if there is ndetra
union.

The Commission has the right under sectidf tb investigate or appoint an inspector to inges¢ the
merger and may also require parties to providééurinformation.
The parties to an intermediate or large merger neymplement that merger until it has been appdowath or
without conditions, by the Commission.
Notification of the merger proposal by the partiecondition precedent to any approval by the Cossian.
Once this condition has been fulfilled, the Cominisss expected to within 20 days after having abaed the
merger terms in line with section 121 of the Astue a certificate in the prescribed form approtiregmerger

!Dimgba N, “The Regulation of Competition through Mar@ontrol: the Case under therestment and Securities Act
2007"being a paper presented at the Nigeria Bar Asdoci&ection on Business Law Conference held in Ajgjl2009.
See also section 120 of ISA 2007

2 Section 122 (1),(2) &(3) ) ISA 2007

3 Section 122(5) ISA 2007

4 Section 122(5) ISA 2007

®Section 123 ISA 2007
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subject to such conditions as the Commission mayndiit to make or may prohibit same as stated énctise of
a small merger above. Where the approval is naetsvithin the stipulated period of 20 working datye Act
still allows the Commission to extend such period &dditional 40 days and in this case, a certificaf
extension should be issued by the Commission tgé#niy who has notified the Commission of the psmzb
merger.

The Act also contemplates an implied apakoThis arises where no approval notificatiomssued within
the total period of 60 days, the merger in thisecsisall be deemed to have been approved subje&vieowio
section 127 of the Act which entitles the Commissio revoke same if the decision to approve wasdan
incorrect information for which a party to the mergs responsible or approval was obtained by fraiudither
of the merger party has breached an obligatiortzth to the decisiohThe Commission shall upon granting a
merger proposal cause the notice of approval tpuigished in a gazette and issue a written reasoithg
decision.

From the above, it has been argued theatehl intention of the lawmaker was to eliminatert sanction
for small and intermediate mergers. The Commisgi@dequately equipped to deal with those typenerfjers,
and that the time had come for the courts not tooberburdened with small and intermediate mergers.
However, for large mergers, the Commission is maglto refer the notice to court and to indicaseajpproval
or otherwise.

This clearly means that the court sanctions smaligers where natification is sent to the Commissind large
mergers where reference has been made to the bputie Commission. There is no need for a separate
application by the parties to court for sanctiontlas reference by the Commission under section (426s
enough® However, where the merger is approved by the Casion and a reference sent to the court (Federal
High Court) for the merger to be sanctioned and rwke sanctioned, the same shall be binding on the
companies. In sanctioning the approval particuléoly small mergers, the court may make any or &lthe
following provisioné-
a) The transfer to the transferee company of thelevbr any part of the undertaking and of the priyper
liabilities of any transferor company;
b) the allotment or appropriation by the transfeceenpany of any shares, debentures, policies aardike
interests in that company which under the compreroisarrangement are to be allotted or appropriayethat
company or for any person;
¢) The continuation by or against the transferempmany of any legal proceedings pending by or afj@ng
transferor company;
d) The dissolution without winding up of any tragrsfr company;
e) The provision to be made for any persons wheuich manner as the court may direct, dissent fiwen t
compromise or arrangement:
f) Such incidental, consequential and supplemeantdters as are necessary to secure that the raodiwt or
merger shall be fully and effectively carried out.
6.1 Issues of effect on Competition in Merger Sitd&n in Nigeria

In Nigeria before approval can be grantedht dategories of mergers discussed above. Theitezand
Exchange Commission has to consider the desinaloititotherwise of a merger from the point of viefitloe
public interest or greater good to the society amemy” This responsibility is exercised with clearly aefil
criteria and factors to be taken into consideratioarriving at a decision whether or not the mergeagainst
public interest. Whenever required to consider egare the SEC is required to initially determineetter or not
the merger is likely to substantially prevent azsken competition, by assessing the factors seh@éiction 121,
subsection (2) of the ISAIf it appears that the merger is likely to substly prevent or lessen competition,
then the SEC will determifie
(i) whether or not the merger is likely to resultany technological efficiency or other pro-compeétigain
which will be greater than, and off-set, the effeat any prevention or lessening of competitioat timay result
or is likely to result from the merger, and woulat tikely be obtained if the merger is preventetdj a
(ii) Whether the merger can or cannot be justifiedwrstantial public interest grounds by assessiadattors
set out in subsection (3);

! Section 125 and 127 ISA 2007
?|digbe A, “Merger & Takeover Procedure under thesstment & Securities Act 2007: A Practitioner' sgpective”
gBuardian Newspaper, March 10, 2009
Ibid
4 Section 122 (6)(a)-(f) ISA 2007
®Section 121 of Investment and Securities Act, 2007
® Section 121 (1) (a), ibid
" Section 121 (1) (b), ibid
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(iii) Whether all shareholders are fairly, equitablyd asimilarly treated and given sufficient informatio
regarding the merger.

(2) When determining whether or not a merger igllikto substantially prevent or lessen competititheg
Commission shall assess the strength of competitiothe relevant market, and the probability thia¢ t
company, in the market after the merger, will behasmpetitively or co-operatively, taking into acob any
factor that is relevant to competition in that nerkncluding —

(a) The actual and potential level of import competitin the market;

(b) The ease of entry into the market, includingftamd regulatory barriers;

(c) The level and trends of concentration, and hystdrcollusion, in the market;

(d) The degree of countervailing power in the market;

(e) The dynamic characteristics of the market, intlgdyrowth, innovation, and product differentiation

(f) The nature and extent of vertical integratiothi@ market;

(9) Whether the business or part of the business mdrty to the merger or proposed merger has faileid
likely to fail; and

(h) Whether the merger will result in the removahafeffective competitor.

(3) When determining whether a merger can or cabequstified on public interest grounds, the Cossitin
shall consider the effect that the merger will haue

(a) A particular industrial sector or region;

(b) Employment;

(c) The ability of small businesses to become cortipetiand

(d) The ability of national industries to competdriternational markets.

Once the initial determination is made, $C may then grant an approval in principle tortierger and
direct the merging companies to make an applicatatime court to order separate meetings of shadetwoof
the merging companies in order to get their corenwe to the proposed merder.

The ISA has also granted powers to SEGaalbup a company. Under section 128, where thendssion
determines that the business practice of a comgalpstantially prevents or lessens competitionay wrder the
break-up of the company into separate entitiessuch a way that its operations do not cause a amfiet
restraint of competition in its line of businessimithe market. These provisions grant the Commmisgiowers
which are traditionally held by an Anti-Competitid@ommission. In the absence of such a commission in
Nigeria, there is value in this power being helddmyentity such as SEC, however, it would have leeg@ected
that the Act would have included more substantivevigions regarding the use of this power by the
Commission, so as to avoid any appearance of gbuse.

7.1 Procedures for merger in India

Though in India a myriad of laws, rules, rediolas, govern every merger, mergers are primasgbutated
under the Companies Act. With the enactment ofGbenpetition Act in 2002, mergers also come withie t
ambit of this legislation. Merger procedures urttherCompanies Act 1956 are as follows:
1. Memorandum of Association (M/A): The Memorandwh Association must provide the power to
amalgamate in its objects clausény provision in the memorandum or articles of thempany or any
agreement between the company and any other pems@amy resolution of the company or the Board of
Directors, prohibiting mergers of a company shallbid?
2) Scheme of amalgamation
The scheme of amalgamation should be preparedebgaimpanies, which have arrived at a consensugitgem
(3) Intimation to stock exchanges:
The stock exchanges where merging and merged caespare listed should be informed about the merger
proposal. From time to time, copies of all notiaesolutions, and orders should be mailed to tme@med
stock exchanges.
(4) Approval of the draft merger proposal by thepective Boards of Directors (BOD):
The draft merger proposal should be approved bydsgective BOD’s. The board of each company shpass
a resolution authorizing its directors/executive@ptirsue the matter further.
(5) Application to High Courts:
Once the drafts of merger proposal is approvedbydspective BOD, each company should make an
application to the High court of the state whesedégistered office is situated so that it can emevthe meetings
of shareholders and creditors for passing the menggposal.

1 Section 121 (4) ibid

2pdefulu A, “Mergers and Acquisitions under the Istreent and Securities Act 2007 http//www.odujimdefulu.com
viewed 12/07/13 p. 3

®HarikrishnaLohia v. Hoolingooree tea C. (1970) 40 @aras 458

See section 376 Companies Act 1956. See also Baenj 16, p 345
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(6) Dispatch of notice to shareholders and creslitor

In order to convene the meetings of shareholdatseeditors, a notice and an explanatory statewietiie
meeting, as approved by the High court, shouldigeatiched by each company to its shareholders raxlitars
so that they get 21 days advance intimation. Thiea@of the meetings should also be published m tw
newspapers.

(7) Holding of meetings of shareholders and creslito

A meeting of shareholders should be held by eadfpany for passing the scheme of mergers at leé&tofs
shareholders who vote either in person or by proxgt approve the scheme of merger. Same applies to
creditors also.

(8) Petition to High Court for confirmation and pasy of orders:

Once the mergers scheme is passed by the shareshatdkcreditors, the companies involved in thegeer
should present a petition to the High Court forfoaning the scheme of merger. A notice about theehas to
be published in 2 newspapers.

(9) Filing the order with the registrar:

Certified true copies of the High Court order minstfiled with the registrar of companies within thae limit
specified by the court.

(10) Transfer of assets and liabilities:

After the final orders have been passed by the Eigtrt, all the assets and liabilities of the mdrgempany
will have to be transferred to the merging company.

(11) Issue of shares and debentures:

The merging company, after fulfilling the provisgaf the law, should issue shares and debenturtbe of
merging company. The new shares and debenturaeswsed will then be listed on the stock exchange.

6.2 Issue of Adverse Effect on Competition in India

In India, the Competition Act, 2062vas enacted to ensure free and fair competitidhérmarket by prohibiting
anti-competitive agreements, abuse of dominanttipasiand importantly combinations likely to have
appreciable adverse effects on competition withinrelevant market in Indf@he Competition Act creates the
Competition Commission of India (the “CCI”"). The C& charged with regulating business combination
transactions in the interest of maintaining conjmetiand prohibiting monopolistic practices. Amoather
things, the Competition Act requires acquirers gBdain size of transaction to provide timely oetto the CCI
and meet the other requirements set forth undeCtmepetition Act.

Sections 5 and 6 of the Competition Act pbitha combination which causes or is likely to e
“appreciable adverse effect on competitioAAE) in the relevant market in India and treats suzhlzinations
as void. Parties to merger transactions in Ind& @blige to notify the CCI for the purpose of detaring
whether the merger would have adverse effect orpetition; if the transactions cross the threshhised on
assets and turnover) specified in the Competition Ahe jurisdictional thresholds prescribed bytisac5 of the
Competition Act for the Parties and the Group atiee Parties have combined worldwide assets of USD
million including combined assets in India of INBO crores (approx. USD 143.45 million) or combined
worldwide turnover of USD 2250 million including miined turnover in India of INR 2250 crores (approx
USD 430.34 million); or(b) the Group has worldwidssets of USD 3000 million including assets in andf
INR 750 crores (approx. USD 143.45 million) or vetwide turnover of USD 9000 million including turrevin
India of INR 2250 crores (approx. USD 430.34 mit)id

If any proposed Combination exceeds thestiolel of assets and/or turnover specified in Seciiomf the
Act (as aforesaid), the person / enterprise neéatitnate the same to the CCI within 30 days of:

(a) The final approval of the proposed merger omlgamation by the Board of Directors of the entegs
concerned; or

(b) Execution of any agreement or other documenadguisition or acquiring of control.

On receipt of a notification, the CCI is requiredform a prima facie opinion on whether a combbrattauses
or is likely to cause an AAE on competition withire relevant market in India within a period of &llendar
days. A Combination cannot come into effect untdesiod of 210 days has passed from the day onhathie
notice was given to CCl or CCI has passed an andeer Section 31 of the Act, whichever is eaflier.

The Competition Act, 2002 Act No. 12 of 2003

ZChaudhuri M and J Sagar Associates, “Mergers & Asitions under the Indian Competition Law — A Crititegal View”
http://www.jftc.go.jp/eacpf/Ol/india_mergers0706#mhge=2&zoom=auto,0,651 viewed 22/07/13

3Government of India has enhanced the monetary tifrfiassets” and “turnover” under section 5 of A and the
mentioned threshold is after considering such ecdraent. For more see Deloitte, n 67

4 Deloitte, “An Overview of Competition Act 2002 ala@ble at http://www.deloitte.com/assets/Dcom-
India/Local%20Assets/Documents/Tax%20documents/Cttigreo20Act,%202002.pdf viewed 22/07/13
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If the CCI forms a prima facie opinion tleatombination causes or likely to cause an AppbéeiAdverse
Effect on Competition (AAE), a detailed investigatiwill follow and the standstill obligation shalbntinue
until a final decision is reached by the CCI oedgiew period of 210 calendar days has passed.

The parties do not have the power or option totsinothe time limits. However, the parties may exjgethe
process by co-operating with the CCI and providing requisite information promptlyf the CCl asks for
additional information, it “stops the clock” untile additional information is provided. Therefaresome cases,
the review period may exceed beyond the stipultbael limits.

8.1 COMPARISON BETWEEN NIGERIA AND INDIA

In India, the Companies Act, 1956 is the priynstatute that regulates mergers and acquisit@nsioted in
the procedure discussed above. Sanction of the Bt is an essential prerequisite for the effectess of
mergers in India. However, judicial involvement sanctioning merger proceedings has been significant
reduced in Nigeria under the ISA 2007. The ISA 2pfvides that only in large mergers are the coalftsved
to be involved provided the Securities and Excha@gmmission (SEC) has sent a notice to the couifyirg
it that it had examined and approved the mergdrs.réduced judicial involvement under the Nigeran is a
welcome development. These involvements histosidadive resulted in significant delay, with approtating
from a couple of months to a couple of years. Tidicjal process can also result in uncertainty. ffase
reasons, many foreign acquirers in India have agbicquisition structures that depend on court@@br and
only when no other structures are feasible wouddpiérties consider using an arrangement struéture.

Also Indian laws do not make categorisatibmmerger as obtain in Nigeria; there is blanketcpdure for
mergers irrespective of the size. Another imporgifference between India and Nigeria; is that Cefitipn
Act is not enacted in Nigeria nor does Competit@ommission exist. SEC is the primary regulator that
considers and approves all matters of mergers eqdisitions. SEC is charged with the functions wfi-&rust
regulations and monopolies control. However, th€ $&s not yet made any regulation controlling matiep?

Unlike the provision in Nigeria, where a mergould be approved despite the fact that the enecgn
prevent or lessen competition, if the factors oetli in section 121(1) above exist. In India, thenPetition Act
did not make such provision. The Act provides th&Cl is of the opinion that the combination has likely to
cause Appreciable Adverse Effect on competition E)Abut such AAE can be eliminated by suitable
modification to such combination, CCl may propopprapriate modification to the parties. If Partazept the
modification proposed by CCI, it shall carry outtmodifications to such combinations in accordanié@
directions issued by CCI. If parties fail to acctye modification, the combination is deemed teehAAE and
shall be dealt with as per the Competition Act.

Although there are differences in the praredhere are also similarities between some otekts of the
regulations of the India companies Act, and theeNan ISA. In both Nigeria and India, it is requirthat the
draft merger proposal should be approved by thpeats/e Board of Directors. The board of each camgpa
should pass a resolution authorizing its direcexstutives to pursue the matter further.
The Board of directors of both companies would thdppt a merger agreement. Both companies musy noti
their respective shareholders of the terms of ttepgsed merger and the shareholders must appr@ve th
transaction by majority vote. A company that desittebe a party to a merger must hold a meetirfgrtoally
approve the merger.

9.1 CONCLUSION

Under the India’s Competition Act 2002, the proers relating to anti-competitive agreements andsalnf
dominant position are for the protection of consuméerest and enhancing competition in the matate.
Similarly, the provisions relating to Combinatioase to ensure that a Combination does not create an
appreciable adverse effect on competition. Nigeloes not have the Competition Act. It is submitthdt
Nigeria should follow the path of India and enabt tCompetition Act and establish the Competition
Commission, for the SEC is vested with numerougrofhinctions under the Act which make it diffictid
effectively regulate anti- trust competition.

Under the Companies Act 1956 sanction of the kgt is the key feature of the Act in merger temt®ns.
India should reduce this judicial involvement ofuds in merger process; this would ensure speedy
consummation of mergers. India should also classifygers according to threshold as found underd $tie
2007 and provide separate procedures for eachhtbiceghis would simplify and expedite merger tractons.

Y Ibid

2). Sagar Associates and O’Malveny,’ Mergers angidsitions Transactions in India’
http/www.omm.com/files/uploadmerger & acquisitidrensactions in india.pdf visited 22/07/13
0Orojo, n 41, p 347

4 Deloitte, n 65
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